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U.S. Department of Justice 



fcaffl 



Facsimile No. (202) 307-0054 

Trial Attorney: Hzruy C. Darmsradter 

Attorney'* Direct Line: (202) 307-648' 



EJO'C:RSW:HCDarmstadl 

5-11E-12177 
CMS 2002103814 



EXHIBIT K 



Tax Division 



Please reply to: Civil Trial Section. (Eastern Region 

P.O. Box 683 
Ban Franklin Stanun 



l-VtixinmrivTi. L) L 



iu\)44 



November 1 . 2002 



Via Federal Express 

Don S. Wiliner 
Willncr&Hooton, LLP 
1 1 1 S.W. Kaito Parkway 
Portland. Oregon 97204-3500 



PRIVILEGED SETTLEMENT 
COMMUNICATION UNDER 
FED.R.EVID. 408 



Re 



Unilcd States v. Federal Deposii Insurance Company, el. al 
Civil Action No. 02-1427 (USDQ D. DC 



Dear Mr Willncr: 

As agreed, in connection wiih the upcoming informal settlement conference currently scheduled 
for November 1 9, 2002 at the FDIC's head quarters in Washington, DC , enclosed please find 
provisional schedules indicating die IRS's preliminary calculations of the income tax liabilities for the 
Benjamin Franklin Federal Savings & Loan Association, in receivership. The lax liabilities are 
calculated under three different scenarios with respect to the taxation of Federal Financial Assistance 

(FFA), 

Schedule ~1 reflects Ben Franklin's income tax liability based upon the tax oa the FFA being 
determined in accordance with Notice 89-102. Schedule ^2 reflects Ben Franklnf s income tax liability 
based upon the lax on the FFA being determined in accordance with the proposed and final regulations 
promulgated under IRC § 597. Schedule -3 reflects Ben FrankluFs income tax liability based upon tiie 
tax on the FFA being exciitded entirely from the tax computation. Detailed interest calculations up 
through October 31, 2002 are attached to each Schedule. The amounts shown or. the Schedules do 
not include any of the assessed penalties, and the interest computations do not include any interest on 
the assessed oenahies. 



P! 



Fnse undersnind dial ihese compunmons p.re leurauvo and subject in revision T'r.r nerunen 
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figures arc derived from returns and amended returns filed by the RTC/FD1C as receiver. These 
returns have not been fully examined or audited by the IRS, and, of course, should this mailer proceed 
through litigation, the United States retains the right to amend these figures as circumstances warrant. 
Furthermore, the United States considers both this correspondence and the attached Schedules la 
constitute statements made in connection with compromise or settlement negotiations and, therefore, 
privileged as provided under Rule 408 of the Federal Rule of Evidence. 

In addition, please recognize that we do not consider your clients to be the taxpayers in this 
case or to have standing to intervene in this action. This material is being directly sent to you at the 
behest of the FDIC and in accordance with the Consent to Disclose Tax Information Form executed by 
theFDIC in this matter. 

In accordance with our understanding of the mutual exchange agreement regarding the 
upcoming settlement conference, you will be providing, us with Ben Franklin Shareholders' estimation of 
the subject lax liabilities on November 4, 2002, by sending a copy of your calculations by both 
facsimile machine and overnight mail. The United States and the FDIC have agreed to hand deliver to 
ach other on November 4, 2002 each party's respective calculations as to the subject tax liabilities. 



e 



We appreciate your assistance in this matter and look forward to receiving the Shareholders' 
analysis as to the correct amount of the subject tax liabilities. If you have any questions or comments, 
please telephone me at (202) 307-6481 or Charles M. Duffy at (202) 307-6406. 



EnclosLirc-as slated 



s 



Sincerely'yow'S, 



S\ 



J 



.■^ 




/ 



HENRY C. DARMSTAD'IW 

Trial Attorney 

Civil Tria: Section, Western Region 






Thomas RohalL Esq. 
Sacramento, California 



Catherine Topping, Esq 

FDIC 

Washington. DC 
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Federal Deposit Insurance Coraoration 

55C 17th SL NW Wasnirvgiori DC 20429 



LK^ai D.visiDn 



FOR SETTLEMENT PURPOSES ONLY 
SUBJECT TO FED. R. EVID. 408 

November [ , 2002 



VIA Messenger on 11-4-02 
Henry Darmsiadler 
Trial Attorney 

7 l " Floor Tax Division 
Department of Justice 
555 4 lh Street. N.W. 
Washington. DC 20001 



VIA OVERNIGHT MAIL on 11-1-02 

Don S. Wi liner. Fisq 
Willneri Hooion. LLP 
1 1 1 SW Nailo Parkway. Suite 303 
Portland. Ore eon 97204-3500 



Re 



United States v. FDl(\Ci\\ No. 02-1427(0. D.C.) 



Dear I lank and Don: 

This letter and accompanying 5 exhibits arc provided by the TD1C for the sole purpose of 
facilitating settlement and compromise discussions by and arnone the FDIC the United Stales, 
and the Sucss shareholders, regarding claims arising out of United States v. FDIC, Civil Action 
No. 02-1427, CD. D.C.) and Sucss wlFF)JC 9 Civil Action No, 02-807, (IX Ore,) (collectively the 
"Pending Actions"). The attached exhibits consist of the following spreadsheets or schedules 
relating to the federal income tax liability of the I DIG as Receiver for Benj. Franklin Savings 
and Loan Association ("FDIC'T during the years ] 990 through 200 I : 

■ lixh. 1 . Tax liability for each year as indicated on the lax returns as actually filed 
(governed by 89-102): 



Hxh. 2. Federal income Tax Calculation under Noiiee 89-102, but correcting for 
interest expense and the overstatement of deduction for federal financial 
assistance ("FFA") repayments in 1995; 

hxh. 3. Estimate of interest due on the recalculated lax amount in Exhibit 2; 

Hxh. 4. Summary of interest expense (for interest accrued and paid to 
receivership claimants) ; and 



• Hxh. ."S. Detail of interest expense accrued. 

The materials are confidential and subject to both Federal Rule of Evidence 408 and ih 
!j(j 1 03 ( Consent to Disclose entered into between the FDIC and the United States. The FDR"" 
specifically reserves all rights claims, and defenses it has or mav have in the Rending Actions 



1 1 
^ 
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Letter to Messrs. Darmstadier and Willncr 
November 1,2002 
Pane 2 of 3 

and in the United Stales Court of Claims litigation known as Suess v. Untied Statcs : Civil No. 90- 

981 C (the "goodwill" action). 

We bemn with the mutual understanding that the purpose of our settlement discussions 
and information exchange is to arrive at the correct tax amount that may be owed by the fDlt a, 
receiver of Bcnj. Franklin. 1 Tins understanding is also founded on the existing dnter-Agcncy 
VTcemeni executed bv the IRS and RTC winch states, in pertinent part m the Preamble that the 
'"rues amee that "it is'in the best interest ofthc IRS, RTC. and the United States to resolve tax 
Liters administratively between the IRS and the RTC in a manner that conserves government 
resources, carries out statutory responsibilities of the RTC and promotes fair aumm.stmi.on ol 
the tax laws. 11 

PDIC tax personnel conducted a review of" the Bcnj. Franklin receivership tax returns for 
1990 throuoh 2001 Thcv identified two material issues with the earlier returns; a deduction for 
interest expense (for mtercsl accrued and paid to receivership claimants) in the amount of 
SP<P W 1X8 that was simplv not utilized in any or the tax years; and the deduction fori- FA 
repaymems in the amount of $195,073,386 was identified to be overstated in 1995. Tnese tssues 
are discussed in more detail below. 

Some of the original tax liability in l'JW arose from other non-FFA income consisting of 
accrued interest on escrowed funds/ A corresponding interest expense was in tact calculated hut 
was not deducted. Bas.e tax principles should allow the Receivership to take the deduction lor 
interest expense ( Cor interest accrued and paid to receivership claimants) beginning in 1 ) M. 

The overstatement ofthc deduction for FT' A in 1995 arose from a computational error. 
Specifically under Nonce 89-102. the amount of cumulative repayments of Fl- A cannol exceed 
\hc FF A income recorded in 1 990. In 1 995. the repayment amount recorded had exceeded the 
IFA income, and thus was overstated. The 1995 tax return was never amended to correct lor the 
overstated FT A deduction. Instead, the NOL carryforward was simply reduced. 



\ 



cOf course, the IRS mav. as part, of a compromis e and settlement, permit a taxpayer to reopen a iax_ 

; Escrowed funds 1 ' were an interest-bearing assel ofthc Bcnj. Franklin receivership that aro.e 1mm lite 
rcsolulinn ofthc Bcnj. Franklin failure in 1990. At resolution, the RTC in its Corporate capacity would 
nnrdlv cue- into a Purchase &. Assumption agreement with an insured depository mstuumm lor the 
purcnase of ceruun assets and assumption ofthc insured deposit liability ofthc sailed insulation. 
Vvpicallv tins would result in a net wire transaction to/from the acquirer from lo the C orporaUon lor the 
nel amount of assumed hahihues. assel. purchased, and premium paid bv/Lo me acquirer. I no 
receivership rco-mn/es a liability for the deposit claims subrogated by the Corporation, whnc the 
Corporation would reflect a eorresnondma receivable. In turn, the receivership would reaggn7e an 
"screwed funds" receivable for the amount of assets sold and premium received, wnercas me ^ _ 
Corporation would reflect a corresponding liability. Hncrest is accrued on the "escrowed lands due loom 
Cornunnc uuiil the outsiandmg principal and interest amounts are fully satislicm 
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If the foregoing corrections are made, then the lax liability indicated under the tax returns 
for vears 1990 through 2001. as szoverncd by Notice 89-102, would have been significantly 
reduced from S94 million to $12.3 million. Sec I/D1C Exh, 2, We calculate that thi: latter tax 
amount, with interest calculated through September 30, 2002, using rates for large corporation 

7. 

underpayments, equals approximately S39 million." Sec FD1C Exit, 3. 

The foregoing is not intended to preclude consideration of any other scenarios which 
would also result in a reduced tax liability (e.g.. such as under IRC § 597 f We look forward lo 
meetiim with you on November \9 [ \ 



Very truly yours, 

/' 
/ 







Catherine Topping 



cc 



Himo A. /ia 



['be i merest nilL-s were cumnilcd from the table provided nv the UNATAX Lihrar\ 
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WILLNER & HOOTON, LLP 




Att okneys 

Don S. Williier' 
Doruild iM. Jlooioii 

Con.mancc Wok! 



ATTORNEYS AT LAW 

SUITE 3(Jj 

13: S W. NAITO PARKWAY 

PORTLAND, ORHGON 97204 :TM)(J 

TELi-PHONF !5CB.22H-[(J0[) 
FAX iMJ.i- 228-12(j] 



November 4. 2002 



VIA FACSIMILE AM) OVERNIGH I DELIVERY 



PaRAIIiGAJ- 

LcnJjt Miirtine/.-MufKii'. 

Staff 

Carl Y . Andcrsim 

Shamn Alher; EJavis 

Gloria A. MaiTin-LV 

K rvsik 1 MukimnHi 



St- hahh'i i'Kimnof 



Henry C\ Darmstadler 
Trial Attorney, lax Division 
l.'.S. Department of Justice 
PO Box 683 

Washington DC 20044-0683 

Charles M. Duffy 

Trial Attorney. Tax Division 

l-.S. Depanment of Justice 
PO Box 083 

Washington DC 20044-0683 

Car] I lank la 

Trial Attorney. Tax Division 

U.S. Department of Justice 

PO Box 683 

Washington DC 20044-0083 



Robert Clark 
Senior Counsel 
FD1C 

550 17 th St.. NW 
Washington DC 20429 

Catherine Topping 

Counsel 

\ : Y)\C 

550 ]7 U: Sl. NW 

Washinijlon DC 20429 

fJutzo Zia 

Counsel 
FDIC 

550 ]7 ih SL. NW 
Wa.shirmton DC 20420 



Re: United States \\ Federal Deposit Insurance Company, el al 

Civil Action No. 02 M27 (USD( D.DC) 
Suess ei al \\ FDIC 

CY02 807 MA [USDC D.OR) 

Dear Hank. Charles. Carl. Ruben. Catherine &. f luuo: 



l-lere is ihe Sialeniem oJ'Benj. Franklin Shareholders. Proposed Intervenors-Dzfendams. 
ol November 4, 2O02. Tins has been prepared with 0k: assistance of other uttornev*. CPAs. and 
eliems. 1 will overnight express another copy of die statement plus the enclosures. 
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November 4. 20U2 



Wc look forward lo reviewing your material, and to our mceiinu November ]9 ,,: 



Sincerclv vours. 



W ILI .\E R & H C JO'J "ON. LLP 



Den S. Wiline 



Enclosure 
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Federal Deposit Insurance Corporation 

550 17th St. NW Washington DC, 2D429 

"™ ^ Mill 

' - ■ Legal Divisior. 



FOR SETTLEMENT PURPOSES ONLY 
SUBJECT TO FED. R. EVID. 408 

February 7, 2003 

VIA FACSIMILE ,„ . _ A ._ 

V VIA FACSIMTT F 

Willner & Hooton. LLP w'!** ff ^ ^ 

62 1 S W Momson Street ^ ^ 

Portland, Oregon 97204-3500 w t, i „ 

& aw ^uu Washington D.C. 20005 



Re; 



United States v. FDIC, Civ. No. 024427 (D. D.C.) 



Dear Don and Michael 



FDIC as Received ^ZTr^vh Tc™^ ^ ^^ mC ° me taX «*** oft >- 

— are Subject ^^SS^^ 

1- A copy of Benj. Franklin's 1989 tax return was delivered to Winston & Strawn. 
2. RTC account number 1 773 - "Funds Borrowed From Corporation (Pre-CIo S1 n g )" 

been a ^^tlZ^ll^ ^ ^ *" FHLB b ™ i *» ™»« ^ 

under 12 CFR § 360 2 The Dr 7 fcS? , ?^ " ° f * C Receivers *P « required 
advances owed to RTC Co™ ate aTof the W ? ^ ^ Receiversi »P ^ S503 nnlhon ,n 
Receivership. The pro fonTbaL j^ he , S /P tenibCT 7 - 1 990 inception date of the 
was due in "hnle 1^°™] *££ ^T "^ Whe «- «* «03 minion h.bihty 

S23, nuT in^^ «£ ^ loan and abated 

the Receivership. The mterest paiTby the Rc«?v« on tL i f *" « aaUiri »"*t of 

based on the average of the prior month! ™Z Z f *F* ^ W ° Uld > typicall >' have be -" 
schedule (Hxh. 1) akhed ^S^^?SLT^^ ^ ^^ S ~ 
loan principal and interest amounts duTand pad mS ^ aCC ° UntS reponm S the 
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Letter to iMessrs. WiUner and Moetetl 
February 7, 2003 
Page 2 

wh.ch is a Priority 1 cw (§ 360.3(a)). jj^Sf * ^ 6 mT ' " ^ ° f *" ReCciw ' 
mtltan was also paid aa M administrative -kJ.' „f *. » °" m mteres ' P aid »» *« SS03 

pa.d before both the subrogated deposit claim X^p" ^ Claim am °™« *- 

— « on to subrosated deposit C U, S, u Mon^T' 5 ' *" "" "* »° s '-««'™c y 

fte River's plyment of ^ ^ ™ S^ET ' "^T ^ ** " *■ 
insolvency j merest Mhedul ,„>„ "™>rog«ed olum amount reflected in the post- 

•ncluded ,„ the posnnaolveney interStsehed^ S y ' "" $23 ' 6 """"'" in '"'^ «« "», 



The S1.7B of federal financial assistance l-FFi-i ■ 
transact™ such as this one, is the amo™,^ , '' "' " PTO:I,a5c ^ gumption 

MM - S3.1 B) less the ™o mB rf™^tcW f '^ »>' - RTC (S2.65 BB ♦ S503 

' DSKS " d ~ ° f ^ ~ »* » *** of Amenca for pu , back _ 

^ " ^rsr^e^r^rrr' r ™ » - ***• - 

^nscnpi aDd exhibits should be respond g ] CaSe "° n Au ^ st 2] > ! 9 98- Th e 



^script and exhibits should be responsive 

4 - 'VGjam on sale of FHLB stock" of 523,289,874. 



^«™&Z^^£^ % *■ *3 nullton gain .d * e 
be correct based upon our review of the second ^. h^ H ° WeVer ' tf,e amount a PPears to 
exclusion for the dividends at page 2 tf £" : ret^ ** "^ ^ ] 988 ' whlch c1 -™ *> 

^ q^TnT^S?* ^ mearUD S of J™* <^ t k>n_ The figures .eferenced m 



Please call me if you have further 



questions. 





-?A- 



-aiherine Topping^V^ 
Counsel ,£• 

cc: Hugo 2ia 



TlJ7h_ P 
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U.S. Departn <>f Justice 




Facsimile No. (202/307-00)4 

Trial Attorney- Hwin- C- })armlad 'Z , 

EJO'C:RSW-.HCDarmsmdt 

5-UE-12177 
CMN 2002103814 



Tax Division 



Please reply to. 



Civil Trial Section Western Region 
P.O. Box 683 
Ben Franklin Station 
Was h in %ton -AC 20044 



February 13,2004 

PRIVILEGED SETTLEMENT 
COMMUNICATION UNDER 
FED.R.EVID. 408 



Robert Clark 
Catherine Topping 
Hugo Zia 

FD1C 

550 17thSt., N.W. 

Wahinglon, DC 20429 



Re: 



v. Federal Deposit Insurance Company, et. al 



United States 
avilAcUor^^^ 



Dcai Mr Clark, Ms. Topping and Mr. Zia: 

,„ , nlcrt ,, co.npu.anons for.be »™-^ ' , ^™ Cassis. y(M ,„ undemanding 
previous correspondence of Decembe 1 6. Mh In ^ background or 

and verifying the accuracy o. tec calca ^^^™ on w ,„ fining the interest 
supporting documents that were generated by the -IRS 

amounts. 

Tbe ,RS * — prepare an Exec! r-^Xtl^^^^ 
calculous. Please note that eve arc ^ -^^^ * « due KS has recently 
Sccnano Number 1 1 (FFA excluded and micros acoual . . ^ , 4? ,„, 

ivisrd us .ha, ins compulation, under to : seen » ^ I ^ ..^ ,„ a(id , Mn 

Wc hope to have corrected compu,a„on S ^"^Xo 1 a Sccnano No. 1 a assumes that 

lhc K S bas f^™^^:Z^2 on the FPA does „„, accrue and, 1 W5 . 

FFA ls taxed undei 1K>> inoucc a? j^- 

As we have d,,,s^ the -1 — t of imerest under «n , ; ^^™ X of 
appear to be disproportionate to the amount o, c-^ -; " "^ or sausiacl!011 f a 

NOL carrybacks on Ihc interest calculation, LmU RC , r . ^...^ ^ thc 

la s liabiiiH'bv way of the application ofa cans-back doc, -to, 
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underpayment until the lime of the application of the carryback. Section 660] (d) specifically 
provides that a reduction in tax by reason of a carryback shall not affect the computation of 
interest on the underpayment for the period ending with the filing date for the year in which the 
NOL carryback arises. 

As with the prior tax schedules, once you have had an opportunity to review and analyze 
these interest calculations, it may be useful to hold a meeting and or conference call to discuss 
the matter further. In the meantime, if you have any questions or comments, please telephone me 
at (202) 307-6481 or Carl Hankla at (202) 307-6448. 



Enclosure-as stated 



Sincerely vours, 



/ 



\ 



'HENRY C. DARMSTADTER 

Trial Attorney 

Civil Trial Section, Western Region 



cc: 



Thomas Rohall, Esq. 
Sacramento, California 
(without enclosure) 



Don S. Wi liner, Esq. 
Portland, Oregon 
(Via Federal Express) 

Rosemary Stewart, Esq. 
Spriggs & Hollingsworth 
1 350 V Street, N.W. 
9 1h Floor 
Washington, IXC. 20005 



Michael C. VIoetelL Esq. 
Winston & Strawn 
1400 I. Street, N.W, 
Washington, DX\ 20005-3502 
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DON S. WILLNER & ASSOCIATES, PC 




DuiiS. WilJner 

■I.jutfmfcd in Oftjiuii jrid W^hnimrin. 



ATTORNEYS AT LAW 

SUITE 14 15 Tim AMERICAN BANK BUILDINCi 

ful S.W. MORRISON STREET 

Portland, Oregon 97205 
thlfphonh C503> 22S-40QO 

FAX :5()3; 273-8842 



March 17.2003 



Robert Clark 

Senior Counsel 

FDIC 

550 ]7 [Jl Sl.. NW 

Washington DC 20429 



CONFIDENTIAL 

FOR SETTLEMENT PURPOSES ONLY 

SUBJECT TO FRE RULE 408 



* 



Catherine Tupping 

Counsel 

FDIC 

550 17 m SuNW 

Washington DC 20429 

Hugo Zia 

Counsel 

FDIC 

550 17 Ul SLNW 

Washington DC 20420 



R 



^c 



United States r. Federal Deposit Insurance Corporation, et aL 

Civil Action No. 02 1427 (USF)C D.DC) 

^//ifjA" et aL \\ FDIC 

CV 02 807 MA (USDCD.ORj 




Dear Bob. Catherine i I lugo: 

In iate January, 1 talked by -eiephone with Catherine and Hank Darmstadten 
I said [hat we would be preparing a further memorandum demonstrating thai the amount of the 
loans from die RTC :o the Bern. Franklin receivership are not includible in die receivership's 
taxable income. A cony of that memorandum is enclosed. For your convenience, I have 
enclosed in die same binder copies ofYij our prior memorandum on this issue and t'ii'j our 
memorandum on me tax irecitmem of the Benj. goodwill, 



\Luhi 






I 
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March 17.2003 



,.,. , WC beli0Ve !T W ° Uld be bcneficiaJ 10 ** whe ^r ihe Benj. shareholder, and the FDIC -a,, 
develop a common position on the rax ircaimenl of the RTC adv-nces W- ,h 7 

n 0, ' ' d,SLlL " he cldoscd mC! ™ant,um with me Department of Janice or the Internal' 

Revenue Service at tins time. Instead, wc would [ike to meet with vou at vour earliest 
convince to obtain vol, reaction to the memorandum and discos whether we can reach a, 
yreeU position on the tax treatment of the RTC advance Tins tneehn, WOLlJd he prcparalorv IO 
s hsequcut meeting among DOJ, IRS, FDIC and the Bern, shareholder, to consider whether' al 
the issues in the ease can be settled. 

At our meeting with you, we would propose to discuss three ionics: ;H the rax treatment 
o: the uians irom the RTC. (ii) the tax treatment of rhe Benj. goodwill.' and nn> several 
outstanumg tactual issues, which are outlined below. 

.^With regardtojieeood ^l issue, we thank C ath ^ne"'fo7her heUer'oTrne H ' ."'which we . 
have revtewen.-Wc agree that thetll^*7^^ 

documents prepared by Bet,., consistently treated the Equitable acquisition as a non- axalTe 
reorgamzatton. However, for the reasons set out m our memorandum, wc believe that po.L 
was incorrect as a matter of law tn light of the Supreme Conn's Paulsen decision m 1 9 £ 
Moreover, the positron taken by Benj. in those years does not control the treatment of the" 
gooaw.ll on the 1990 r^n^s^^^ a mistake of law on a pri^n dot not 

In this regard, we have not been able to locate any explanation of the load reasons 
,y " BeU -'- S ^™ *« * e Kq«i«bie acquisition remained no n tax abl eleven aft" L 
m, e„ decision. We would be interested to know whether m your review of the files vou h ve 
found any indication why Benms management and their advisers believed that the Suprem 
Coun s bordmg m that case was not relevant to the Equitable acquisition. We also 22 The 
interested to atseuss your views of the legal arguments that we raised in our December 6 W 
,ubm,sion and your views on the correct post- 1 985 treatment of the Equitable ae^su!on 

Catherine also raised in her letter the question of whether prior tax years of Benj or of the 
elhng Suitable shareholders should be reope.ied. We believe the statute of limitau I s 

reopening ol any sue years. We would agree, however, that the amount of the net op en t tn 
K. s carryover and anv other carryovers into Benjfs ! 990 year would need to be red^ermm^d to 
reflect tne treatment of the Equitable transaction as taxable. mneJ l0 

A. our meeting, we would also like to discuss with vou several factual issues winch 
■snotuo x resolved oerore an;, meeting with OO.I and the IRS. These issues are allows 




r . ■. - : i . /• ■' : ' 7 l ■ - ' 



I 




* 
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-cvua n ' I HL B I t, n J " ^T ^ ^^ VW>™ Penalties when i, 

■ H ,uu n. I HLB auvances ,n : 9W. We bebeve these penak.es would have been deductible ■or 

cderal mcome tax purpose bur we have not been able to identify where, if at all such a 

deducnon was clamed or, the 1 990 return. We are interested in anv ^formation vou have 

regarding the amount of the penalties and whether a deduction for these penalties^ ir iac 

claimed. u 

2. We would like lo discuss further with your lax staff the amounts of. and rationale for 
™hTr iCmS UD tn " ' "° relUm l ° PU< llK ' ^^ reCC1VCrShl P- "" acc ^ basis taxpayer, on a' 

3- We ^ ,uid ,' U ;f t" discuss further with your tax stall the reconciliation of the aain on 
I- HLB stock sold in 1 990 with the amounts of FHLB stock dividends excluded from income m 
pnor years. We understand from your last letter that you are satisfied that these amount, can he 
reconciled, but we have not been able to do so on the basts of the information available to us. 

.i ^o nnt' ^ W ° Uld ' ike t0 dlSCUSS IUrther With y ° Ur lax ^ff whether $1 15.095 275 or 

f vou thev L S P9 PllC n bie r° L ^ 19 ' 9 IO ^ dedUCtCd l " ,hc ] "° B-J. Franklin return. 
;" . , ? nulll0n 1 fl 8 ure 1S the c on-cct one. it would be useful to be able to review a 

reconciliation of that tigure with the NOL reported on the 1 989 return. 

Once we have had the opportunity to meet with you and vour staff, we think it would be 
seta to sc ettule a meeting with DOJ and IRS regardmg the three main issues we have 2 sed 
namely , 1 > that there_sh m a.d,b^o^u £ Upi L for ^ interest paid on the, R TC advance- P "hat 

, z^nd L tHat the RTC advances cannot appropriately be taxabl^iSSS^F^aiaslwr-- 

o the r i s s ties Thai nee dTTTbTTaddf S^ltthinEieT" — — as_an>_ 

1 will phone Catherine in the near future to schedule a time for a meeting. 

Sincerdv vours 

DON S. WILLNER & ASSOCIATES. PC 

r^^rr^ m f-<. .-< J .■ ■■ - ■ * ■ 



rvM1 . Uon S. Wiling 

enclosures 



■Jor.J-V''. 
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Federal Deposit Insurance Corporation 

550 17!h St MW Washington DC, 20429 



Lega- Divismr 



FOR SETTLEMENT PURPOSES ONLY 
SUBJECT TO FED. R. EVID. 408 

April 9, 2003 



VTA FACSIMILE [202) 682-1639 

Don S. Willner, Esq. 
Willner & Hooton, LLP 
621 SW Morrison Street 

Portland, Oregon 97204-3500 

Re: United States v. FDIC, Civ. No. 02-1427 (D. D.C.) 
Dear Don: 

This letter is provided by the FDIC in response to some of the questions raised in a letter 
from Don Willner dated March 17, 2003, with respect to the federal income tax liability of the 
FDTC as Receiver for .Bern'. Franklin Federal Savings and Loan Association. 



1 



Amount of prepayment penalties with respect to repayment of theFHLB advances and 
whether such penalties, if any, were deducted on the 1990 tax return. 

To the best of our knowledge, to the extent that any penalties were paid by die 
Conservatorship, they would likely have been "expensed" and correspondingly deducted. 
We do not have extensive Conservatorship records so we have been unable to determine 
the precise amounts involved. 

We plan on discussing this item with you at the meetini? tomorrow. 



A 



Reconciliation of the gain on FHLB stock with dividends excluded from income in prior 
years. 

We responded to tins question in our letter dated February 7^ 2003. FDIC staff refers you 
to the 1990 amended return, where the items were properly accounted for. 

We plan on reviewing our reconciliation of the 1 939/1990 NOLs for you at the meeting 
tomorrow. 
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L...J" t^ - 




[£nne Topping 
Counsel 




cc: Hugo Zia 
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DON S. WILLNER & ASSOCIATES, PC 



Don 5> r Wi liner 

{Licensed! m Oregon and Wasbinflioiij 



ATTORNEYS AT LAW 

SUITE J415 THE AMERICAN BANK BUILDING 

621 S.W. MORRISON STREET 

PORTLAND, OREGON 97205 

TELEPHONE (5(B) 228-4000 

FAX (503 i 273-8842 



Mav2.200 






VIA FACSIMILE 



Robert Clark 

Senior Counsel 

FDIC 

550 17 th SuNW 

Washington DC 20429 



Catherine Topping 

Counsel 

I ''DIC 

550 ]7'"Si.,N\V 
Washington DC 20429 



rill 



Hugo Zia 

Counsel 

FDIC 

550 I 7 th Si., NW 
Washington DC 20429 



I 



<e 



United States v. Federal Deposit Insurance Company, eta/ 

Civil Action No. 02 1427 (IJSDC D.DC) 

Sitess et at v. FDIC 

CV02 807IIA(CSDCD.OR) 



Dear Bob, Catherine &. Hinio 



I am enclosing our spreadsheets and aecompanying backup material. In our last telephone 
call you said that you were reviewing your position on Ft' A and might be submitting something 

new to DO J. 
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1, The amounts of the prepayment charges paid by the Ren], Franklin receivership in 
1 990 when it prepaid the FFILB advances and how those amounts were treated for tax purposes, 

2, Why the Benj. Franklin receivership as an accrual basis taxpayer reported 
$69,308,0X5 Income Recognized On Conversion to Cash Basis— RFC LAS Adjustment" in the 
receivership's 1990 tax return on line 10 as "Other Income". 

3, The effect on net operating loss carryovers of FH LB stock dividends that had been 
included in taxable income. 

You have also asked me for citations supporting our position that penalties and interest 
should be abated, I call your attention to the case of Professional Asset Management, Inc. v 
Penn Square Bank, N.A.. 566 F Supp 134 (W.D. Okla. 1993). 1 assume that other similar eases 
can be Found. 

Similar!}; interest on any tax deficiency should be computed at the same rale as was paid 
on the Benj. Franklin receivership funds for the time periods that those funds were held by the 
United States Treasury. 

Sincerely yours, 

DON S. WIFLNHR & ASSOCIATES, PC 






DonS. Wi liner 



DSWxva 
Enclosures 
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raJ Deoosit Insurance Corporation 

, St. NW Washrngton DC. 20429 



Legal Uiv-sron 



FOR SETTLEMENT PURPOSES ONLY 
SUBJECT TO FED. R. EVID. 408 



July 30, 2003 



VIA FASCM jLE AN D REGULAR MAIL 

Henry Darmsladter 
Trial Atlorney 
T Floor Tax Division 
Department of Justice 
555 4 th Street, N.W. 
Washington, DC 20001 

Re: United States v. FDIC, Civ. No. 02-1427 (D. D.C.) 
Dear Hank: 

This letter responds to your request that the FDIC summarize its arguments concerning 
the alternative minimum tax ("AMr) liability indicated under the Benj. Franklin receivership 
tax returns . 

The FDIC's examination of the tax returns at issue shows that if the receivership's federal 
income tax liability is calculated under Notice 89-1 02, and corrections are allowed for a missed 
deduction for post insolvency interest, among other things, and the penalties are waived then the 
aggregate tax due for 1990 is substantially reduced. The AMT, however, for 1990 would be 
dose to rwo times the amount of the regular tax, including interest accruals. If the receivership's 
federal income tax liability is calculated under the IRC § 597 Regulations used to calculate tax 
on federal financial assistance ("FFA"), the aggregate tax due for 1990 is also substantially 
reduced. In computing tax under this method, however, the AMT limitation on the use of net 
operating losses (IRC § 56(d)) does not applv to income attributable to FFA See S i W 
4(g)(3). ' ' s 

fn ,„., The FDIC is willin ? t0 c °nsider as a compromise to calculate the tax, if any under Notice 
*y-102 ; notwithstanding our long held concerns regarding the IRS's construction of the Notice 
and tax on FFA m light of the clear legislative history of § 597 to the contrarv. We are doubtful 
however, that our board would consider a further compromise that would allow an AMT 
assessment for 1990, for the reasons below. 

Wc think that it would be manifestly unfair for the IRS to impose the AMT (IRC 55 -^- 
59) against the Beni. Franklin receivership. The arguments against anv regulars assessed " 
under Notice 89-1 02 apply with equal force to the AMT. Indeed, the AMT result highlights our 
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long held concerns with the IRS's construction of Notice 89-102 and tax on FFA (e.g. that 
Congress never intended that federal income taxes relating to the receipt of FFA be assessed or 
collected.) 

Similarly, we fail to see how applying the AMT to the Benj. Franklin receivership serves 
the purpose of the AMT provisions, under any construction. The congressional intent behind the 
provisions was to ensure that no taxpayer with substantial income would avoid paying federal 
income tax through the use of exclusions, deductions, or credits. Unlike an ordinary taxpayer, 
the FDIC's operation of failed financial institution receiverships is governed by statute. For 
example, the FDTC is required to "'maximize the net present value return from the sale or 
disposition of a failed financial institution's assets/' 12 U.S.C. § 1821(d)(l 3)(E), Surely 
Congress did not intend for the receiver to be deprived of deductions in these circumstances. 
Finally, the imposition of the AMT in this situation would not serve the goals of the Inter 
Agency Agreement that calls for the resolution of tax matters in a manner that promotes '"fair 
administration of the tax laws.' 1 

In light of the foregoing issues relating to Notice 89-102, we are continuing to explore the 
receivership's tax liability, if any, calculated under the final IRC § 597 Regulations. You have 
raised the issue of whether the Benj. Franklin, receivership followed the ^election" procedures 
contained in the regulations. It is our understanding that the Benj. Franklin receivership was 
ineligible for such an election due to the effective dates of the proposed and final regulations that 
were issued under IRC §597 (as amended by FIRREA), We have outlined the timeline below. 

IRS Notice 89-102, which was issued on October 2, 1989. was the IRS^s initial guidance 
with respect to the tax treatment of post-FIRREA FFA. The Notice applied to all FFA received 
or accrued on or after May 10, 1 989, until replaced by final regulations. 

Proposed regulations were issued on April 27, 1992, but they governed the tax treatment 
of FFA on & prospective basis. (Benj, Franklin was placed in receivership on September 7, 
1990/) Moreover, the Benj. Franklin receivership was foreclosed from amending the 199o'tax 
return under the retroactive election provision in the proposed regulations, which stated that; 

(3) Procedural Rules. An institution or consolidated group makes the election provided 
by this paragraph (c) by attaching a written statement to, and including it as part of, the 
taxpayer's or consolidated group's first annual income tax return filed [insert the date 
final regulations under section 597 are filed with the Federal Register. ) 

Prop. Reg § 1 .597-7(c)(3). The final regulations were not issued by the IRS until December 
1995. over a year after the 1990 tax return was closed. 

The final regulations affected only bank or thrift institution resolutions occurring on or 
after April 1992 and expressly prohibited retroactive elections beyond 3 years from the effective 
date of The regulations. See §l-597-7(c){2) 



AUG-! 9-20£3 15-21 FDIC LhGAL d&n Ob OO .-.t^its*, 
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In sum, Notice 89-102 governed the tax treatment of all FFA received between May 1989 
and April 1992 and the Benj. Franklin receivership could not make an election for the application 
of the more favorable final regulations until December 1 995 and then only for open tax years, 
Indeed, the IRS National Office insisted that the RTC tax preparers apply Notice 89-102. as 
evidenced by the notation on the 1990 amended return. Thus, the fact that the RTC dutifully 
obeyed the IRS's instructions should not be an obstacle to a compromise that allows the 
legislative intent of IRC§ 597 to be applied here. 

We appreciate your willingness to consider our views on these issues as we continue our 
efforts to reach a negotiated resolution of the receivership's tax liability. 

Please let us know if you wish to discuss these matters further. 




Z*A / 



/ 



Catherine Topping 
Counsel 




cc; Don S. Willner, Esq. 



"OTfl^ -\fe 
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DON S. WILLNER & ASSOCIATES. PC 



Dan S. Wiltncr 

iLiwiiLscd in Orugim mid Waslunpion. 



attorneys at law 

sultl 1415 the american bank rltldin t g 

621 5.w. morrison street 

Portland , Oregon 97205 

telephone (503.1 22k-4000 

]'-AX [503. 273-8«-t2 



'\UUUSt 14.200.1 



Henry (.'. Darmstadter 
Trial Attorney, Tax Division 
L'.S, Department of Justice 
PC) Box 683 
Washington DC 20044-068.1 

Catherine Topping 
Counsel. TDIC 

550 17 1Jl St..N.W. 
Washington, D,C. 20420 



Re: United States v. Federal Deposit Insurance Company, et at 
and Ben} Franklin Shareholders Proposed I niervennors 

Dear 1 lank and Catherine: 

In a recent telephone conversation with me. Hank susmested thai we asiain review the 
alternalive minimum tax. 

The key issue in this ease continues to be whether the loans from the R1 C to I he 
Benjamin Franklin receivership, which were repaid in full plus $258 million of interest, could 
possibly be receivership taxable income.. We have previously submitted detailed memos 
poiniinu oul that under each of the Internal Revenue Code, its legislative history und the ] 6 ljl 
Amendment to the United States Constitution the amount of those loans cannot be treated as 
taxable income. 



'-■- J"he inq)mc_ iax schedule s we recentl y sent yo u show that 3fthe_RTC hums are not 
jjududed i n taxable income, approximat ebjw^ million in tax. including t he alte rnative 
.j^immuj^^ receivershlpTo the Interna] Revenue Service 
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Conversely, as you know; if the RTC loans arc included in 1 990 receivership taxable 
income, the receivership's liability for taxes and interest, including the alternative minim urn tax. 
will greatly exceed the receivership funds now held by the FD1C. 

Accordingly, the receivership's liability for alternative mini mum tux is largely dependent 



onj^lieUw^u^^ taxable income . In particularrihF^eTiMTv^- 



minimum tax overwhelms the available funds only if the RTC loans are treated as taxable 
income, and is substantially diminished if they are not so treated. The first issue tor resolution 
therefore must be whether the amount of the loans from the RTC to the Renj, Franklin 
receivership is excluded or included in 1990 receivership taxable income. 

■-vypuld jgohy since die filing of the tax s uit wilh no resol ution. We understand that Susan Weiss 

thai the next step is to attempt to resoiveTi^TniTcaTT^TCloan issue. We request the earliest 

possible three-way conference to discuss the tax treatment of those loans. 

.1 would appreciate hearing from you at your earliest convenience to schedule that three- 
way conference. 

Sincerely yours. 

DON S. WILJLNIiR <fc ASSOCiAILS. PC 

r-. 
/ 



-/■—- .--- - i 

y 

Don S, Willner 



I)SW:bm 



s 
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DON S. WiLLNER & ASSOCIATES, PC 



Hoi: S. Willner 

f Licensed in Urejzoii and Wiiihmpimu 



ATTORNEYS AT LAW 

SLTTli W5 THE AMERICAN BANK BUILiJlN 

621 S.W MORRISON .STREET 

PORTLAND, OREGON 97205 

TELF1P31Q-.NE (503) 228-4CJ0O 

FAX (5(B) 273 -ttm 






September 25. 2003 



Henry C. Darmstadter 
Trial Attorney. Tax Division 
U.S. Department of Justice 
PO Box 683 
Washington DC 20044-0683 

Catherine Topping 
Counsel, FD1C 

550 17 th St., N.W. 
Washington, D.C. 20429 



Re: United States v. Federal Deposit Insurance Company, et al 
and Ben} Franklin Shareholders Proposed I ntervennors 

Dear Hank and Catherine: 



This is to reiterate our request for a meeting with both ofvou and vour staffs in the near 
future regarding the Benj. Franklin receivership. 

We have continued to review the issues in the case and the calculations of ret-ular and 
alternative minimum tax and interest that would be due under various scenarios. Based on this 
review, we continue to believe that it will not be possible to reach an appropriate resolution of 
this case unless (T) the funds advanced to the receivership by the RTC in 1990 are excluded from 
taxable income or (if) a numerical settlement is reached that lakes into account the substantial' 
hazards to the government of litigating the issue of the taxability of these funds. In other words 
the section 597 issue will have to be squarely addressed, in settlement discussions or in luxation 



We also think that, in light of recent developments such as the Centex and Home Savin*- 
cases, it is increasing!} likely that the Court of Federal Claims or the Federal Circuit will 
conclude thai the amount of any tax imposed on the RTC advances should be included in the 
damages in the Suess case. In that case, there would be no benefit to the government of seeking 
to maximize the tax judgment. "' ~ 



s 
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,dvw f T Ca " , ," m T dmngm discussions ()n the option of the taxabilitv of the RTC 

1 ' " VC sharehnldHS Wi " W no ch ™e but io reassert the mot.on to inte ne 

m the tax case. C,,ven the constrain* or, the FDIC" S ability io defend this case and the .ni™ 
conn, « at mterestthat cxtsts. we are highly confident the motion to intervene would be u anted 

Bdrr cuiar h caus ^ ihe sharchojders wouM be defend ^ the ^ — - bShu.f or 

"t at IK 7 r" C ^ l ° m tHC PaSl SU8gCSlmg lha ' taX assessments may not be 
collaterally attacked" are not relevant. 



I will call you shortly to arrange a time for a meetin«. 



Don S. Willncr 
DSW:bms 



Sincerely yours. 

DON S. WILI.NF.R & ASSOCIATES. PC 




Case 1 :06-cv-01 1 20-EGS Document 48-1 4 Filed 06/23/2008 Page 26 of 91 



Page 3 

September 25, 200 






Bee: Rosemary Stewart 
Ernie Fleischer 
Milch Moeticl 
Thomas Buchanan 
Randi Cohn 

6 diems 
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Federal Deoosit Insurance Corooration 

550 17th Si NWWashingion DC. 20429 




H 



Vi?r> 



NOV 1 7 2003 



[BY:._ 



I. 



LOQS< D. VI HI on 



November 12, 2003 



VIA REGUL AR MAjL 

Henrv Darmstadter 
Trial Attorney 



rll- 



Floor Tax Division 
Department of Justice 
555 4' h Street. K.W. 
Washington, DC 20001 



Don S. Willner Esq. 
Don S. Willner & Associates, P.C. 
621 S.W. Morrison Street 
Portland, Oregon 97205 

Michael Moetelh Esq. 
Winston & Strawn 
1400 L Street 
Washington D.C\ 20005 



Re 



United States v. FDJC\ Civ. No. 02-1427 <D. D.C.) 
Sues* v. FD1C CV '02-807-IIA (D.Ore.) 



Dear Counsel: 

Mr. Darmstadter recently requested updated financial information for the Ben Franklin 

receivership. The most recent financial statements for the receivership showing results as oi 
October 3 1 , 2003 are enclosed. They do not reflect an estimate of the federal income tax 
liabilities, if any. Additional reports arc compiled at year end that include estimates. 

Please let. me know if you have any questions. 




Catherine Topping 
Counsel 




cc: Ilimo Zia 
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U.S. Department uf Justice 




FnuimdcNo. (202; 507-0054 

Trial Attorney. Henry C Darmstaditr 

Atrarjigv's Dirtcl Line,- {702} 3G7~64£j 



HJD , C:RSW:KCDaizu£:adi 

5-11E-12177 
CMN 20021038:4 



Tax Division 



Plant reply to: 



Civil Twai S&cn&n, Western Rtgiott 

.P.O Bnz6£> 

Bzn Fraitidin Station 

Wu&kinsT&n. DC. 20044 
= j ii ^iu - _ -_ | 



December 5 9, 2003 

PRIVILEGED SETTLEMENT 
COMMUNICATION UNDER 
FEDJLEVia 408 



Via Facsimile and Regular Mall 

Robert Clark 

Catherine Topping 

Hugo Zia 

FDIC 

550 17th St., N.W 

Wtthington, DC 20429 



Re: United States v. Federal Deposit iMurancs Comuanv, et. 
Civil A c tion No, 02-1427 fUSDCm DC 



Deai Mr. Clark, Ms, Toppbg and Mr, Zid; 



This is in iurthsrancs ro our recent telephone conversstj ons regarding our settlement 
discussions m the above-referenced action. The FDIC has requested that the United States 
reduce the amount of its Proof of Claim for income lax liabilities intheBsnj, Franklin 
Receivership ('^Receivership' 1 ) bassd upon the allowance- of deductions for pest-insolvency 

uiistesi expenses paid by the Receivership to FDIC/Corporate w:ih respect to Federal Financial 
Assistance (*'FFA JJ ) or the subrogated claim. The FDIC has contended that rhesc interest 
expends were omiEed ircm the income tax returns 51 sd b This Receivership Proceeding and that 
:hs interest expenses should be deducted beginning in 1590, 

In sxanuiiing your request and assuming that the deductions tor interest expenses are 
otherwise allowable, thelRS's National Cfficahas questioned the timing of the deductions ar.d is 
concerned that because the obligator] to vzv interest on the FFA was uncertain arid contingent* 
none of the interest expenses would havs accrued for income :ax purposes unrii well after 1950. 
If this position h ccrret:: and the interest expenses are not deductible until Ister cax periods, it 
win have a material impact or. the total amoun: of the tax liability gi ihe Receivership r_ni ;h^ 
ultimate an±ot:nt of ibe Ucitsd States' Cairn fcr Laconic tExss in this mater. 

Based upon s"h*du!es aTiJ £iher inferrrj^t-ion supplied by the FDIC, we sis assuming lis 
fb: lowing with respect :o the payment of pes:- insolvency interest en the FFA. incurred by ;he 
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Receivership. Post-isioivciicy interest on the FPA was not accrued On the Receivership 1 
nnaadal statements antil 1994 in ^ amc-unf. of 3207,929,902, with an acdirionad £53.8-^4,327 
refi&ctcd in \995 Th& computation ptsiod for this interest began in Sspiembei '990 and ended 
m January 1 955 when the las: payment of FPA principal was made. The accrual of interest on 
the FFA was dot deducted lor income taz purposes but was reported on Schedules M-2 attached 
to the 1994 and 1995 returns. The post insolvency interest on the FFA was not actuai:vpaid by 
the Receivership lu FDIC/Corpcrate until three years later '£235,525,269 in 2997 and * 
$15,612,670123 1998). These payments were shewn on the Recsiversiup's SianDial statememsas 
cash distributions, Ths FDIC has represented lo the United S'tites that none of tnsse Liit&est 
expect es were deduct^ for any periods on any income tax re nuns fcr the Receivership- 

With respect to the deductibility of interest for income mx purposes, lntftmal Revalue 
Code("IJjLC") § 163 provides that deductions maybe chimed for interest on indebtedness pa!d 
or accrued within a taxable year. Far accrual -basis taxpayers, the year in which interest wil] 
accrue and pmperly be deductible ia determined inder the "ail-events" test. Ires mis, 
established by case law and mcoiporited into the rcgulacions under I.R.C §§ 4^6 and 461, 
provides that a liability is incurred acd must be taken into account for the taxable year in which 
fl) all the events have occurred which establish the fact of liability and (2) the enjount can be 
established w;th reasonable accuracy ^ A "ihmT requirement of (1 ecoiLuinic performance 1 * is 
added'under LRC § 461(h), A fundamental premise under lying the ''all-events" testis that, 
although expenses may be deducted by accrual-basis taxpayers before they beccme due and 
payable, liability must first be firmly established, Wwrarf Srato v. General Dynamics Corn,, 4 SI 
U.S. 239, 243 (1 9 87). If there are no contingencies, the pip sent deduction of l future expense 
will be allowed. 

Generally, Interest accumulates ratably ovsrdme auc, because interest is compensation 
tor the use or forbearance of money, ''economic performance 13 is held 1o occur udth the passage; 
of tii- e. However, if the payment of interest is contingent upon a future event, the lt nr*: prang" 
of the "all-events" test is not mt: and interest will not accrue for tax purposes unr-3 the 
ccntingecicy has been satisfied. In situations where a "legal condition" prevents naymeni, the 
liability will be viewed as contingent, and interest deductions will not be allowed. See In re 
Continental Vending Machine Con,., 77-1 U.S-T.C. ^9! 21 (D.C. EJD. N,Y. 1976}. 5ee ato 
Guardian Investment Corp. y, Pkijrn&y, 253 F.2d 326 (5 ft Cir. 1953) and nurlingtan Rock Island 
Railroad Co, v. E/nrtsrf Jtazej, 32 1 F>2d 8 J 7 (5* Cir. 1 963), 

Although we could no: fine: any cases involving the accrual of interest in the context of a 
R.TC-7DIC rc^vership proceeding, for accrual* basts taxpayers in bankruptcy prucesdLcss. a 
current deduction for post-psdti^n !a£rc*t on unsecured ciaiira is not allowed prior to pay-en: 
of allowed claims because, a: 2 result of ihe priority scheme governing the payment 01 ejusis 
under die Bankruptcy Code, snob cbliga?ions canno: be paid jrjess and until the cenkr^ptev 
estate pays ah sJjowedc;ahns and a surplus remains. The interest is r;or deductible beciuse the 
liability :s nor fixed, absolute and firmly established under the "aj-cv — !s" test under Section 
461,^ Thus, the merest exp>-3e deduction is net allowed because :: is coxirucgem en :he 
reqLdremeii: of die prior pajmcat of a^ aiicw^d claims and on the economic abuirv ci the draic: 
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10 satisfy those obiigaiicas See In re W&si Texas Marketing Corp,, 54 F ,3d 1 194 (5* Cir. 1995'. 

We arc unaware of any spscinc contractual terms which would require tn* Receivership 
to pay luierest on the principal amount of Lhe FFA to rhe RTOrDIC Corporate, Accordingly, 
ar.y legal obligation to pay interest or the FFA would akeiy be imposed lindesr Title 12 and/or the 
applicable banking regulations. The priority payriem scheme set cut under Title 12 impesfcs 
conditions on the accrual of past- insolvency interest similar tn those under Title 11 ( 12 CF.R, § 
3 1^-^ P ro ^ d5fi a priority schedule for the payment of claim's which establishes the repayment 
of FFA as a 6th prioriry claim anc the payment of interesi onto FFA as a 7 th priority claim. 
Under Section 3 6C-3(d) 1 all claims w:thrc a given p ri Qrity category must befuJIvDaid before ariv 
payment can be made on lower-priority claims, and if mr.ds are insufficient to pav ill the claims 
withiji a given prioriry category, pro rata payments win be made. 

Accordingly, under Section 3 60.3, ii appears that 7th prioriry claims and Lower arc not 
required to be paid unless and until higher priority claims (he., priority claims 1 through &} have 
been paid in fall and there ars sufficient funds available to the receivership. Because of the 
uncertainty regarding the availability of such funds, it is cu: understanding thai i- iower priority 
claims ar° nor immediately accrued on the books of receiverships administered by the 
RTOFDIC For example, ^s believe it is the policy of the FDIC not tc accrue sost-ir. solvency 
interest an creditor claims rati I at least 95% of the pr-ncipa* of accepted elates has been paid." 

i 

Id this tas^ the Receivership's 6nancial statements dn not reflect interest on ±o FFA 
until 1594, and we assume that : the Receivership did no: iUowa =1 aim for tlje'in:;rcst prior to 
that lime. This appears in demonstrate that the Receivership did not believe it couM begin to 
accrue interest, for financial accounting purposes until that time, Funhemicre, the FFA, apriority 
5 claim, was no: fully repaid until t995, and the Receivership did not begin to pav the claim for ' 
interest on theFFAunril 1597. 

Therefore, it appears that any legal obligation on the pan of the Receivership for the 
payment of inteies: would be contingent and entirely dependant unanih" Receivership having 
first full p&d those claims having el higher -prioriry to that of the claim for interest on is "Pa, 
At tlie very least, because mixes] on the FFA cannot be paid until higher priority claims *re 
satisfied, including repayment of principal for the FFA, interest cannot accrue for tax purposes 
until the axabie year in which u can be demonstrated tha: aj] higher-priority clauns will b= 
satisfied with a sufficient surplus remaining fccm which interest could be p^d Pnor to this 
occurrence, payment of fcisiest on the FFA is contingent and it is very unhid y thai any uteres: 
or. the FFA could have property accrued under the "all -events" rest, 
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Ai p^ o; ±e our ongoing sertieniBEt pnzccss, we invite and sncouraM the FDIC 10 
rovide us with its wnimenH a^d views rm this important tunmg issue so that they L -iigin ftllvbs 
conned by tL= Inter™; Reverse Service and ;usu c= Dspmmcat is anaiyziug the ' 

Rec^en^p s request foi the object htenst apajt dsductroris. In ccmiecrion wit^ your 
reply, ws Miisve u will b, panics J arly helpful for the FDIC to •oroide us with anv available 
auionty that would lsgauy require or obligate a receivership lo Dav im™ an :h s FF/ .0 
rUiwCorporats. ' ' 



Ws arc gra:efu! for your continued cooperation aid a&fltaace m this matte: aad look 

, , & ,', w r - s P D -* se «>™s issue. J yoi^ have any questions orcommenTs, 

p.ease teiepacne me at i.20i} 307-6481 or Carl Kankla it (202) 3C7-64ig. 

Sino ersTv vtfiii/ 




hekry 




D ARMS TAD TER 
Trial Attorney 

Civil Trial Section, Western Region 



cc: Thorns Rohall, Esq. 
Sacramento, Ciiiiibrnia 

Severe Agent Susan Wc,n 
DaUas, Texas 



■-' ■ ^. "-", Mr" 
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WILLNER U'REN & HOOTON, LLP 



ATn\KMi;VS 

Don S. WiJhtcr* 
Matthew I Mien* 
Donald M. Hooton 
ConsLanct Wntd 

""Licensed in Oregon niid Washing ion 



ATTORNEYS AT LAW 

SUITE 3(B 

111 S.W. NAITO PARKWAY 

] *ortland, Oregon 97204 35(H) 

■JTiLliPriONli (50:ri 228-400(i 
JAX (50ji 228-4261 



PAKAIiiCiAL 

Lsslje MariLiiez-Munoz 

uSlAJT 

Misty Plock 

Glc.n'ja E" JurL's 

Sarah Wahtmalli 

KrysLle McKiaium 

St' hahh\ emanol 



December 30. 200 



-1 



VIA FACSIMILE and 
REGULAR MAIL 

Henry C. Darmsladier (Fax No. 202-307-0054) 
U.S. Department of Justice. Tax Division 
Civil Trial Section, Western Region 
PC) Box 68.1, Ben Franklin Station 
Washington DC 20044 

Catherine lopping (Fax No. 202-736-0385) 
federal J)eposit Insurance Corporation 
550 17 th SLNW 
Washington, DC 20429 

Re; United Stales v, I D1C (Benj hranklin Shareholders pole mi til interveeniers) 

Dear Hank and Catherine; 

Because the ease we are working on together .should now become more active as we look 
forward lo a settlement conference, would you please send the originals of all communications to 
me at the Portland address, lax number and email number set forth above, with copies to Don 
Buchanan and Mitch Moetell (one copy is sufficient for both) and Rosemary Stewart. 

Sincerely. 

Don Willner <t Associates, PC 



*£""" 



'^La^pv. 



\ 



Don S. Willner 



cljl" 
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DON S. WILLNER & ASSOCIATES, PC 



D<m S. Winner 

iLiutpjscd in Origin. and WikHiuniilon 



ATTORNEYS AT LAW 

SV17Z 1^:5 THE AMERICAN" BANK BUILDING 

f)2l S.W, MORRISON STKF.HT 

PORTLAND, ORLGOK 97205 

TELEPHONE (503 :■ 22K-4000 

FAX :5()3"i 273-8H42 



December 30. 2003 



VIA FACSIMILE 
AND REGULAR MAIL 

Henry C. Darmstadter (Pax No, 202-307-0054) 
U.S. Department of Justice. Tax Division 

Civil Tria] Section, Western Region 
PC) Box 683. Ben Franklin Station 
Washington. DC 20044 



CORRECTED 



Carl Hankla (l ; ax No. 202-307-0054) 

Trial Attorney. Tax Division 

U.S. Department of Justice 

PC) Box 083. Ben Franklin Station 

Washington, DC 20044 



R 



e 



United States u Federal Deposit Insurance Company, et ai 

Civil Action No. 02-1427 fUSDC) D.DC 



Dear Hank and Carl: 

Our group has reviewed the material that you have sent to me- We would very much 
appreciate it if you could expedite getting the interest computations to us under the various 
scenarios. Mitch Moettel and Ernie Fleischer arc both on vacation until the first of the year. I 
hope that these tax computations could be done this coming week so that the}- could start 
reviewing them or January 5. We would then send to vou some questions resulOnu from our 
review of the materials, including the tax computations, and would look forward to a ineeiuig oi' 

the three panics in January. 

Sincerely yours. 

DON S. WILLNER ^ASSOCIATES. PC 



DS\Y:niaL' 

ec: Catherine Tonnim: i \ ia facsimile No. 202 



Don S. Willner 



736-0385 and Regular Mail i 
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FDIf 



Federal Deposit Insurance Corporation 

550 1 7th St. NW Washington DC, 20429 L I D . vjsjon 



FOR SETTLEMENT PURPOSES ONLY- 
SUBJECT TO FED. R. EVID. 408 



February 5. 2004 



VIA F ACSIMILE AND REGULAR MAIL 

I icnry Darmstadter 
Trial Attorney 
7 ' Floor Tax Division 
Department of Justice 

555 4 th Street, N.W. 
Washington. DC 20001 

Re: United States v. FDIC, Civ. No. 02-1427 (D. IXC.) 

Dear Hank: 

This letter is provided by the FDIC in connection with the parlies' discussions with 
respect to the federal income tax liability of the FDIC as Receiver for Benj. Franklin Federal 
Savings and Loan Association ("Benj. Franklin"). 

On February 26, 2003, we provided you with copies of correspondence from FDIC 
personnel to the IRS requesting that the IRS abate the various penalties, together with the interest 
thereon, assessed against the Benj. Franklin receivership and the returns filed by the RFC and the 
FDIC as receiver for tax years 1 990. 1 994, 1 999, and 2000. 

You recently requested that the FDIC provide further written justification for ahatcnieni 
with respect to the penalties assessed for late filing. In response to your request, wc have 
reiterated below the circumstantial factors that existed during the return filing periods, which 
combined constitute reasonable cause for the delay in filing under section 26 U.S.C. §6651(a){1 J. 

• Fhe RFC was no ordinary taxpayer. On the contrary, the RFC was a temporary federal 
agency that was created by Congress to resolve a financial institution crisis that, except 
for the Great Depression, was unheralded in our nation's history. As part of its 

congressional mandate, the RTC was required by statute to act as conservator and 
receiver of insolvent thrifts, such as Benj. Franklin. 

* When it was established literally from scratch in August 1989. the peak of the saving, 
and loan crisis was virtually right around the corner. ('See attached chart.) The RTC ^ 
suddenly became responsible for an unprecedented workload of both failed and failine 
thrifts. It immediately assumed responsibility for 262 thrift institutions in 
conservatorship with assets of S 115 billion. By December 31. 1990. the end of its first 
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full vear of operation, the RFC had been appointed conservator or receiver of 53 I thrifts 
that contained $278,3 billion in assets. 

• From 1989 to 1994, the RTC took over 745 thrifts with total assets of $402.1 billion. In 
1995. the RTC*s last year, it took over 2 thrifts with S426 million in assets, 

• The tax return preparaiion for these hundreds of insolvent thrifts far exeeeded the 

RTC % s staff resources. 

• The RTC was hampered by delays in obtaining funding from Congress, which 
prevented it from hiring and developing the necessary experienced staff. 

•Although the RTC sought assistance from outside accounting firms, the tasks required 
special training and supervision by the RTC. 

•Upon the RTC's sunset in December 1995, the FDJC assumed responsibility for the 
operation of these receiverships in addition to its own failed bank liquidation and 
resolution responsibilities. 

In light of the foregoing circumstances, the question of whether the RTC (and its 
successor the FDTC) met the required standard of "ordinary business care and prudence 7 * in its 
handling of the Renj. Franklin receivership^ tax obligations seems nonsensical The RTC and 
FD1C staff did all they could under the circumstances to prepare and file tax returns for the 
receivership, but were nevertheless unable to comply within the prescribed time. See Treas. Reg. 
§ 301.66?] -1(e)(1): United Slates v. Boyle. 469 U.S. 241, At the very least, the situation is one 
that requires a special approach to tax return deadlines. There is simply is no good reason for 
imposing the harsh penalties of §665 1 . 

Please advise me if you have questions or would like to discuss this matter further. 



Youirs trulv, 



,atherine Topping a 




L.s 



Attachment 



cc: Don S, Willner. Esq, 
62! SW Morrison Street 
Portland, Oregon 97205 
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DON S. WILLNER & ASSOCIATES, PC 

Don S. Wilhici 
f Licensed in Oregon and Wiisliiiigiunj 

Oregon Office Washinc; i r>\ officii 

Suite 141} The. AmtjriLiHJi liiink Building 630 Suimv.side Roud 

621 S.W. Morrison Struct Trou! LiLkL\ \VA l )KG50 

Portland, OR 47205 Piuisic: SiM-m 2000 

Telephone: (503; 228-4000 Pax; 50^-3^5 -2 c .tf 9 

Pax: [5(}3j 273-H^42 [[[■imwiliiKtr-gMio; cum 
dons willncr^itoi. cum 

l-'ebruarv 23. 2004 



Henrv C. DurmsUidler 

I rial Attorney 

Civil Trial Section 

Western Region 

P.O. Box 683 

Ben Franklin Station 

Washington, D.C. 20044 

RJ:-: Benj. Franklin 

Dear Hank; 

We are looking forward to receiving at your earnest possible convenience your interest 
calculations for Scenario Number 11 (FFA excluded). As vou know, we believe this is the onlv 
correct option. As soon as we receive it and have the opportunity of analyzing it. we will he back 

in touch with you. 

Sincerely. 

DON S. WII.I.NCR & ASSOCIATES. PC 




#7 7 

Don S AVi liner 



DSW:bms 
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Facsimile No. (202; 307-0054 

Trial Attorney; Henry C. Da mi slather 

Attorney's Direct Line: (202; 307-6481 



U.S. Department of Justice 



Tax Division 



Please reply ta 



Civil Trial Section, Western Region 
P.O. Box 683 
Pen Franklin Station 
Washington. IXC 20044 



EJOT:RSW:I]CDarmstadt 

5-16-3747 

CMN 2002103814 



February 27, 2004 



Robert Clark 

Catherine Topping 

Hugo Zia 

FDIC 

550 17lhSt.,N.W. 

Wahington, DC 20429 



PRIVILEGED SETTLEMENT 
COMMUNICATION UNDER 
FED.R.EV1D.408 



Re 



United States v. Federal Deposit Insurance Company, er a] 
Civil Action No, 02-1427 fUSDCj P. DC 



Dear Mr. Clark, Ms. lopping and Mr r Zia; 

In furtherance to our correspondence of February' 13, 2004, enclosed please find 
documents pertaining to the interest computations for Tax Compulation Schedule No. 1 L 1 have 
been advised by the Internal Revenue Service thai the spreadsheets summarizing the interest 
calculations are taking longer to prepare than anticipated. We will forward them to you as soon 
as they arc available. In the meantime, if you have any questions or comments, please telephone 
me at (202) 307-6481 or Carl Hankla at (202) 307-6448. 



Sinpcrofy vomx 



/ HENRY C. D A R. VIST A DTE R 

Trial Attorney 

r" ■" 

Civil Tnal Section, Western Red on 



Enclosure- as stated 



cc 



Thomas RohalL Esu, 
Sacramento, California 
iwiihom enclosure; 
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Don S. Wi liner., tisq, 
Portland, Oregon 
(Via Federal Express) 

Rosemary Stewart, Esq. 
Spriggs & Hollingsworth 
1350 'T Street, NLW. 
9 lh Floor 
Washington, IXC. 20005 

Michael C MoetelL Esq. 
Winston & Strawn 
1 400 L Street, N.W. 
Washington, D.C, 20005-3502 



- 2 - 
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DON S. WILLNER & ASSOCIATES, PC 



Oregon 0\-ru:i: 

Suits 1415 Thci A:nerxiiL-. Haru 

iY*: S W Vlurri'ion Him'. 

Porrbnii, OK l1 '-205 

Tujqihoiu:: : ."-■03 ;- I123-4001J 

hix: oOj'j 273-884', 1 . 

:iO]mwilJL"iiir:f£'a«ji,-.:::i^i 



Bu.liiinsi 



Don S. vVilhiiir 
I. noised m Ore 12021 and Wnshngiou.i 



April 14,2004 




WaMHIMJTON OITH.Tl 

Cirh'J .SnimyvicJt*. [1i«uj 

TrrM.lL L,:ifci:. WA l J.Kfi?ij 

! j |-j;il: .Tf'-'iv 1 :" aiiihi 

hi.*.: 5(} i .i-": L Jl- 2\' | V/ 

dn:iswiii[icr."iX':iwi ^n. 



PRI VILE G If D S ETTL E MEN I 
CO MMU N I CAT 1 ON UN I) F.U 1- U F. 4(1 S 



BY FAX AND UPS 

Henry C. Darmstadter. I -l.sq . 

Trial Attorney 

Civil Trial Section. Western Region 

PO Box 683 

Washington, DC 20044 

Re: U.S. v. FDiCetal 

C i v i 1 Ach o n No. 02-1427 fUSDOD.D.C. 



Dear Hank: 

Attached to this letter, pursuant to your request, is the statement of our position on the 
S258 million interest deduction. As you can see. we agree with the FDTC. We think n is ciear 
that the accrual of interest beginning in 1 990 is compelled by the Dow Corning ease, hi [his 
rcaard. contrary 10 the factual supposition in your December 19. 2003 letter. FDlC's claim was 
I'ounded oi: a contractual right to interest, in that the FD1C was subrogated to the claims of the 
original holders ol Peng's interest-bearing deposits. 

The time iias come for the parties to meet and determine whether the ease can be resolved 
without huuauon. We want to reach a settlement and not hugaie. il'ihis is possible, anc. are .ess 
concerned with theorv than with obtaining an appropriate recovery for tne shareholders. 'I bus. it 
is not neeessarv that a settlement acknowledge that Bern, s bhA is not taNaoie. Howev- :he 
.-■.etllenient result will of course have to reflect the substantia; hhgauon risks to the rove^nient 
on mb issue, as '.veil as on the others we nave raised. 
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Henry 0, D arm stacker 

Page 2 

April 14.2004 

We believe a settlement fixing the Ben], receivership's liability for taxes, interest and 
penalties ai $12 million, for the tax years 1990 through 2002, is appropriate in light of all the 
circumstances. We request that a date be set now not later than May 15, 2004 for a settlement 
conference to consider this proposal. 

Jf vou are not prepared lo set such a date now; this letter is our notice that we will short!)- 
update and reactivate our motion to intervene and transfer to the District of Oregon. In ihc event 
of litigation, we of course expect to raise all of the issues we have previously raised, i.e.. noi only 
the FFA and interest accrual issues but also the goodwill issue and the fact that the statute of 
limitations bars collection of tax and interest at this late date for a number of the years at issue. 
We would also plan to challenge the assessment of interest against the Beni. receivership in light 
of (T) the failure ofthe h'DIC to make a tax payment or post a cash bond years ago to stop the 
running, of interest and (ii) the inequity of assessing interest at a rate three percentage points 
above Treasury yields while the Ben], receivership was being credited with interest at Treasury 
bill rates on the funds being held by the government We believe we have strong positions on all 
of these issues. Moreover, if we w r ere to prevail on some or all of these additional issues, as well 
as on the FFA and interest accrual issues, the receivership's liability would be substantially below 
the $12 million figure we are offering. 

Sincere lv, 

DON S. WILLNER & ASSOCIATES PC 



^~ '--_^\ 



Don S. Willner 



DSW;rm 

Quels. 

cc; Catherine Topping, hst] 



Y-. -ou know anv seiuomerii uitimaUMy will need a> lv: approved by a conn, niter noiiee ;o :ne .Tarcnold^- 
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DON S. WILLNER & ASSOCIATES, PC 



Don S Wiline: 
i" Licensed in Orison it ml WflHSiin'Ji-imi 



OREGON Ol'TlCL 

SiLLiri 1015 The Amsrinan Bank buildup 

hi 1 . ! S W. Mornsnn Sir^tt 

Pijniiiivi. Ok mittS 

TdeplvHiis: ( 503 ;-22H -400(1 

Fax ;W 273-HK42 

dor.svir'ilJnurwuul.ctJLii 



April 26.2004 




Wa.shim";ton OFnci: 

fi3l] SiJUllvSLiie RlVrtu 

Truui L*kc. WA l MOi: 

Piiustt 50 l '-3 l O-?.u(Hj 

ku NJ l J- ■'/>*■■ K'3 ( J 

LJuniS'A'-JLjLLirtofLuL.'JllLll 



PRIVILEGED SETTLEMRNT 
COMMUNICATION UNDER FRE 408 



BYI' AX AND UPS 



Henry C. Darmstadter, J J "sq. 

Trial Attorney 

Civil Trial Section, Western Region 

PC) Box 683 

Washington, DC 2' 



Richard Gill 

Counsel, FDIC 
550 I7 rh St„N.W. 
Washington, DC:. 20429 



R 



\.c 



U.S. v. FDIC, ctal 

Civil Action No. 02-1427 (USDCUXD.C 



Dear Hank and Richard: 

i have polled our group to find out their availability lor a meeting with DOJ and FDK ior 
the purpose of settlement negotiations. After comparing all of our calendars, we request a 
meeting for Thursday, VI ay I3 n . If that is not possible, our second choice is Friday. May 14 IL . 
We could meet at the FDIC office, or any other location you choose. We should reserve a full 
day tor the meeting. 

All the paperwork has been done and the time has come to determine whether v.c can 
resolve our differences by compromise and settlement, which is our preference or whether we. 
nave to reactivate the motion to intervene and transfer the case to the District of Oregon. 



I none thai boih oi'vou can confirm at vour eariv convenience that we can have u 



compromise and settlement meetine on VI av 



-:i- 



or if that date is not available. ine:i Ma\ 



, in 
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Henry C. Darmsladler 

Richard Gill 

Page 2 

April 26. 2004 



I have reeenLiv received a copv of a letter from Tom Buchanan and Mitch Moeiell 

L- - J my 

addressed 10 you. So the record is clear, 1 filed the motion to intervene in this lax couri litigaiior 
on behalf of all of the plaintiffs. Thereafter, one of the plaintiffs Robert Suess retained the law- 
firm of Winston and Sirawn lo represent him while my firm and Spriggs and 1 lollingsvvorth 
continue to represent the other plaintiffs. Under rules of The United States Court of Federal 
Claims there can be one attorney of record and at all times during the almost 1 4 years thai the 
shareholders case has been pending in the Claims Court 1 have been the attorney of record. Tom 
Buchanan (and other attorneys) have also been substantially involved. We will continue our 
unified approach in our discussions with you because it is in the best interest of our ciicnis and 
furthers the possibility of a negotiated resolution of the pending tax matter. 

Sincerely, 

DON S. WILLNRR <£ ASSOCIATES PC 




Don S. Wiliner 



SW:rm 
cc: Rosemarv Stewart fbv facsimile) 

■.- ■ *■ / 

Tom Buchanan (by facsimile) 

Mitch Moeiell (by facsimile) 
Ernie Fleischer fbv facsimile) 
Randi Colin (bv facsimile) 
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DON S. WILLNER & ASSOCIATES, PC 

DonS. Willner 
(Licensed m Oregon and WasliuipToru 



Okki:on Ofkhi. 

fiuivj 1415 The American BdtiK Building 

62; S W. Morrison Sin-ji 

PiH-iliLiiiL OR 47205 

Ttiscniumi:: iWi 228 4000 

Va\: ■503! 273- H 842 

dons w ] I i Liery^ao I .com 



Mav 6. 2004 



BY i ; PS 



pBfflGrc 



h^'Sb 



Pi c 



tatf (. 



4 



Washington office 

f)3<J SuimysidL L Roaii 

TroLK Luke. WA 9K65Q 

Phnnc: 50«-29^-2CKKS 

I : u\: 504 295-2934 

rioriswillnehrri'a^i.curH 



Richard Gill 

Federal Deposit Insurance Corporation 
550 \l [h St., NW 
Washington DC 20429 



Re 



U.S. v. FDIG.elal 

Civil Aciion No. 02-1427 (USDC) D/IXC 



Dear Richard: 

You have a lot of information lo review before we have our settlement discussion. Here 
is some material that is in your voluminous files but should be read first. 

1 . The stipulated order of Judge Smith in the Claims court case in which he Finds that 
the shareholders and the FDIC believe that federal Financial assistance should not be raxed. (This 
will come under separate cover.) 



n 



The deposition of Michael Duhl taken in the case of Sucss el al.v. FD IC in which 
he testified under oath that he represented FDIC in negotiations with the IRS and argued on 
behalf of FDIC that federal financial assistance should not be taxed. 






Die affidavit of Tom Buchanan in the case of Suess e: al v. FDIC in which Ton; 



stated under oath main 1 of the occasions on which FDIC' personnel tuld him that federal financial 
assistance should not he taxed. 



4. The memorandum that we submitted to DC.) J. and FDIC early in the current 

negotiations explaining why federal financial assistance should not he taxed (omitting enclosure \. 

"\ The memorandum we submitted expiainiim whv there should be a tax deduction 

for the loss olThe nood will (omittinn enclosure}. 
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Richard Gill 
May 6. 2004 
Page 2 

6. The spreadsheets dated April 2003 provided by the shareholders explaining why 

the proper tax should be, under one scenario, well under %] million, and under another scenario. 
SI 4 million including interest. (This is the same memorandum that f have (axed to you which 
did not come through clearly). 

Wo are working on an agenda for our forthcoming meeting. 

Sincerely, 

DON S. WILLNER & ASSOCIATES PC 




Don S. WiUncr 



DSW:rm 

hncls. 
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Richard Gill 
Mav 6. 2004 
Page 3 

Be (w/o cncls): Rosemary Stewart 

Tom Buchanan 
Mitch Moetell 
hrnie Fleischer 
Randi Cohn 
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Fattimttt No. (202) 307-0034 

trial Attorney; Henry C. Davmsiadttr 

Attorn ey's DircrtliM: (202) $Q7-64& 1 

E J * C :RS W;HCDam\s:adi 

5- 16-3747 

CMN 2002103814 



U.S. Department of Justice 



Tax Division 



Pteaxe nspJy ft>: 



Dvt/ Tnai Section, WtttWi Region 

P.Q.BvxC&l 

&#n Frankkn Station 

Vftuhinfttax. DC 2Q0J4 



May 1 0, ZCG4 



Via Facsimile and Regular Mail 

Richard Gill 

FDIC 

55017th St, KW. 

Wellington, DC 20429 



PRIVILEGED SETTLEMENT 
COMMUWTCATTOX UNDER 
FED.R-EVXET 40S 



Re: United States v. Federal Deposit Insurance Company, ct a) 
Civil Acrian No. 02-1427 flJSBQ P. DC 



Dear Mr. Gill: 



This is m response to your ieuer of March 1 7, 2004 regarding tho accrual for income tax 
purposes of th* post-insolvency interest which you have contented was cumtied from Benj. 
Franklin's income tax returns. 



After a review of the analysis provided in your letter, we are of the opinion thai the FDIC 
has placed too much emphasis ce finanei Eil accuuniing accrual and too litLle emphasis an whether 
financial accounting created a deductible expense for tax purposes aads if so, when tJiat 
deduction could have been been talcen. For a discussion of Tide dicfrotemy see United States v. 
General Dynamics Corp., 481 ILS, 246 (19&7) and Thar Power Tool Co., v Commissioner, 439 
U.S. 522 (1979). The mere fact that Hie FDIC maybe muffled to mierest; on ixs subrogated claim* 
cornpoied beginning sis of 1990 is not the end of tiie inquiry. It appears to us thai the statutory 
scheme under Title 12 imposes canditiCHis on the palest of interest in recriversiiips. We do noi 
believe that your letter 5uf3cicatiy addresses this issue other than to simply state thai 12 C.F,R. § 
360.3 does not expressly limit Que "acexuar of the interest expense:, but only limits the 
''payment** of the interest 

Where £ legal condition prevents payment., the liability will be viewed as contingtirtt, and 
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assert a further claim for income taxes, penalties or interest against Ben F ranklin 

for the calendar years 1 990 through 2002. Ben Fianklm (or the FDIC) cannot 
pursue a claim for refund of income taxes, penalties or interest For the calendar 
years 1990 through 2002. 

4) The settlement offer does not apply to any income tax liabilities for Ben Franklin 
for any periods after calendar year 2002. The $47 million settlement payment will 
not satisfy or resolve any federal tax income liabilities for Ben Franklin for the 
calendar year 2003 and any period thereafter. 



5) Twenty-five percent of the $47 million settlement payment ($1 1 .75 million) will 
bo treated as constituting tie payment of tax with the remaining seventy-five 
percent (S3 5.25 million) treated as constituting the payment of interest. No 
losses for income tax purposes resulting from the S47 million settlement payment 
can be carried back by Ben Franklin to claim a. refund or reduce income tax 
liabilities for calendar yean 2002 and earlier. 

6) This settlement offer is contingent upon and subject to the approval of the FDIC s 
Board of Directors. 

7) This settlement offer is contingent upon a subsequent good faith determination by 
the United States District Court for the District of Columbia in connection with a 
"feimess 1 ' or "reasonableness" hearing that -will be promptly calendared by the 
FDIC in the event that this settlement offer is accepted by the United States. 

8) In the event the United States accepts this settlement offer, the FDIC will make 
the $47 million settlement payment within ten calendar days of the United Stales 
District Court detcmuning that the settlement U fair or reasonable. 

9) Within seven calendar days of payment of the $47 million, the United States will 
dismiss its Complaint in this aotion. The Complaint will be dismissed with 
prejudice except as to the First Claim for Relief under 12 US.C. § 1 821(d)(6) 
with respect to the United States 1 claim for any future tax liabilities that arc not 
resolved by this settlement. 

If the foregoing comports with your understanding of the offer your have submitted, 
please initial a copy of this letter and return it to our offices via facsimile. 

Your offer will be processed in accordance with our usual procedure. Final action will 
taken by the Attorney General or an official designated by him for this purpose. We ar= sure that 
you understand thai unless your receive a notice of acceptance from this office the Department is 
no way committed to an settlement. 

You will bE notified as soon as final action is taken on your offer. 
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FROM SPJIJGtJS AJipi.^IJJGSWORTH , w _ ucunL. (FBI): 2 3 " 04 1 4 : 52,'ST. 1 4 : 5 1 /NO, 4S6 ] 85 2 1 ?3 P & 



<u»i ^ y0 "f?, My q ^* ons OT co ™^ (202)307- 

&48J or Carl Hankla at (203) 307-6448. * ' 



Sincerely yours, 



EILEEN J. O'CONNOR 

Assistant Attorney General 

Tax Division 




lld£fa** 



ROBERT S. WATKINS 

Chief, Civil Trial Section, 

— , _. Western Region 

«=: Thomas Koball, Esq. °^ 

Sacramento, California 



/ 
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DON S. WILLNER & ASSOCIATES, PC 



Oregon Offici: 

Smir 1415 Th- AinenoitR Batik Jiuilthnc 

fi2] S.W. MuiTtsoii Street 

Ponlaiid. OR 97205 

Telephone: (503; 228-4000 

Fax- :5<J3; 273 KH42 

donswilJ hc rf&aoi.eom 



Don S. Willner 
(Licensed in Oregon and Wash indium} 



Washington office 

630 Sunnysids Road 

Troui Luke, WA Q*650 

Phonu. .W-395 2(HK) 

Fax: .W-iiU? ^J3*J 

dor^w 1 1 1 ne r<&»aul . cam 



May 1 2. 2004 



BY l-AX AND RhGULAR MAIL 

Jicnry C. Darmsladier. b'sq. 

Trial Attorney 

Civil Trial Section. Western Region 

PO Box 683 

Washington. DC 20044 

Richard Gill 
Counsel. FDIC 
550 17 lh 5uN.W. 
Washington. D.C. 20424 

Re: U.S. v. KDICcial 

Civil Action No. 02-1427 (DSDCi DD.C 



Dear Hank and Richard: 

1 am enclosing our proposed agenda for the May 1 8 meeting. We will supplement it this 
week with the estimated numerical impact on the lax and interest of some of the issues we raise 
in connection with scenario 10. 



Sincere! v 



DON S. W1LLNKR & ASSOCIATES PC 



Don S. Wi liner 



DSW:rm 

cc: Rosemary Stewart (by facsimile) 
Turn Buchanan (by facsimile.) 
Milch Moetell (by facsimile) 
h'mic Fleischer (by facsimile) 
Randi Conn (by facsimile) 
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Henry C. Darmstadt er 
Pai£C 2 

4 

May 12.2004 

bcc: Peter Baker (by email) 
Leo Sherry (by email) 
Richard Green (by email) 
Dale Weight (by email) 
Don Mclntyre (email) 
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DON S. WILLNER &i ASSOCIATES, PC 

i 

ID oil S. WiiJner 
; :.jcc:is.-d ill Uruu ". wnd \V<ishiiu![flii. 



.S-ji:i! ! 4 ; / "IT.- -'undi !l:lj:j J.idl'.k Iiuliii".i"p 

(:2[ S.W. Mormon SuiiiM 

hirUdn^. OR l //"J05 

Tilcph:)in;: .5(13. :.?;i-^:-D(j 

nix. i.^i/i . 27". HH42 

ai)]LK"vvi:liiL'.riii. : ji:-j.j-;jn: 




Washington orracL: 

h]'J S UL H.TI V !t "- tJ - LvilitJ 

: rtx-i Uikr. WA W-AO 

Phi:r.-. "ii.i^ .l l J:"-2(KKi 

Fax: ^jv:? l ;>2'.n4 

Lii.M"[S\V[H:"[( j ;rii' r ;-iii-j..L"i:Lr. 



Mav i A ?.[J04 



BY PAX AND RFGL'LAR MAIL 

Hairy C. Darmstadter. Esq. 

Trial Attorney 

Civil Trial Section. Western Region 

ROHox 6S3 

Washington, DC 20044 

Richard Gill 
Counsel. FDIC 
550 P 1IL SuN.W, 
Washington. D.C 20429 



Re: I'.S.v, FDIC ei ai 

Civil Action No. 02-1427 rlCSDC) D.D.C 



Dear Mank and Richard: 

Here is onr corrected agenda lo include a discussion oh Hank's letter oi'May 10. ;u 
Richard which we just received. 

Sincerely. 

;".)ON S. WII..I.NI2R & ASSOCIATES I'C 



)on S. Wiliner 



7)SW:itti 

ee: Rosemary Stewan ■: h\ faesimil 
"7 an Buchanan ■: b> facsimile i 
Mitch Moei.eh ■ n\ facsimile i 
Tirrne Flciscnei" ■: bv Tacyimiie j 
Rand: Conn > hv facsimile : 
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MhV. lr. 2004 10 



>: ^ L ' 



OPTOH&GPLTUh 



hv . JL i ^ 



- - il ■ J 



DON S. WILLNER & ASSOCIATES, PC 



Suirfi KI3 The American Bank Bwftims 
t>2J K.ta j . Morrison Su^ct 

?urt',»nd, Oft 97205 
Tulepn^rt* (503) 22B-4O0C 
Fiji: (503) 273-SB42 



May 15,2004 



BY FAX AND REGULAR MAIL. 

Henrv C. Dannsiadtei, Esq, 

Trial Attorney 

Civil Trial Section, Western Region 

PO Box 683 

Washington, DC 20044 

Riciwd Gil: 
Counsel, FDIC 
550 17 11l &,,N,W. 
Washington, D.C. 20429 

Re; U^v.FDIC,stal 

Civil Action No. 02-1 42 7_fUSDC 1 )DD > C 



Wabiengtok office 

630 Sunny wdt Raid 

Phone: 509-395-2000 
Fax: 50*-»5-2tt$ 



Dear Hank and Richard: 

Attached is a summary spreadsheet showing the estimated effects on scenario ] of the 
nvo issues identified and put on oui agenda. These art thai (1 ) the amount of FFA that the IRS 
would tax uncUr the section 597 regulations is overstated (:.e. s the IRS did aot corrsctl> apply the 
section 597 regulations) and (2) Bunj. should not be hsld 10 the RTOs 1990 election to recapture 
its lax bad debt reserve on an accelerated basis. The spreadsheet shows the effect on rax.es and 
toes: due both (1 ) for aU years and (2) for only ihos^ years for which the statute of Limitations 
remains open, 

Sincereiv. 

DON S. WILLNER & ASSOCIATES PC- 



Don S , Wiliner 



cc Roseraarv Stewart Cb; : facsimile) 
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DON S. WILLNER & ASSOCIATES, PC 

Dun 5. Wiliiiei 
(L.icesissci in Oregon and WasliinnTonj 



Orkcon Office 

Sniiu 1415 Tftt-. American Bunk BuiLciins/ 

62: S.W. Mom sou S*rt:e< 

PorLiund, OR 07205 

Te:cphone f 503) 228-4000 

Fax: uTO, 27^-K842 

LiL)]L^*rilnerf.u?aul.cijm 



Washing; ton offick 

63ii .SiiiHiysitie RiJHii 

TroiJi Lake. WA Wteti 

Prion-: 5(Ki 395-2000 

i-isy 509- 345334 

Lioiiswillneri&jol.jorn 



.lulv 29. 2004 



PRI VI LEG E I) SETTL EM ENT 
( :OM M L" IN 1 C ATI ON UND ER FRE 408 

BY OVERNIGHT DELIVERY 

Henry C. Darmsladter. Esq. 
Trial Attorney 

Civil Trial Section. Western Region 
PC) Box 6S3 Ben Franklin Station 
Washington, DC 20044 

Richard Gill 
Counsel. FD1C 
550 17 th SL,N.W. 
Washiniiton. D.C. 20429 

v.- 

Re: U.S. v/FDIC. ct al 

C ivil Action No. 02-1427 fU SDC) DJIC 

Dear Hank and Richard: 

There has been some delay due lo other commitments of lawyers in our group hut we 
.should be able lo <zei to vou by the middle of next week an additional memo on option J and an 
additional memo on the of taxing true .loans. In the meantime I am enclosing some Interesting 
readme my tier. The "Oakland Raider Case 1 ' in which the Ninth Circuit in the year 2003 held that 
a loan could not be taxed, i am also enclosing a copy of the information package that was 
prepared effective March 31.1 W0 by the Conservator which was used to obtain bids for the 
liabitilv and assets of Ben}. Franklin. One of the issues in our ease is the strength of Bcnj. 
Franklin in 1^90. What I am enclosing is Volume I. the other volumes were 
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Henry C Darmsladter 
Richard Gill 

Page 3 

July 29. 2004 

bcc: Peter Baker (by Email w/o cncls.) 
Leo Sherry (by Email - w/o ends.) 
Richard Green fbv Email -- w/o ends.) 
Dale Weight (by Email - w/o enels,) 
Don Mclntvrc fbv Email - w/o enels.) 
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Henry C\ I) arm stacker 

Richard Gill 

Page 2 

July 29. 2004 

background material ahoui Oregon and other portions of Benj/s service area. 



Sincere! 



v 



DON S, WIDL.VFR & ASSOCIATES PC" 




Don S. Wi liner 



Duels. 

DSW:rm 

cc: Rosemary Stewart (by Email - w/o ends,) 
Tom Buchanan fbv Email - w/o cncLs.) 
Mitch Mcjelell (by Email w/o ends.) 
Ernie Fleischer (by Email - w/o Cnelsj 
Randi Colin (by Email - w/o ends/) 
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DON S. WILLNER & ASSOCIATES, PC 

Don K Willner 



vOC| 




mvsm 



(Licensed in Oregon and Washmptmr 



Ohkguin DiFif.i: 

Suite 14 IS The American Hiiiik Ruiluiny 

621 S W Morrison Slicui 

Portland, OR 97205 

Telephone (5031 224MOOO 

tax (501 j ?73-8«42 

antww]]lner:J:'i-:ao].coriL 



WASHINGTON OFFICE 

hV.: Siniiiysitii: Koad 

Trout l.iiknj. WA <»ti(i?0 

Phiirrc 50 c J-.y)5-?.<ii)(j 

[■'ax. 509-395-29^9 

donswEtlnerwaoi com 



PRIVILEGED SETTLEMENT 
COMMUNICATION UNDER ERE 408 



BY FACSIMILE 

Henry C, Darmstadter, Esq. 
Trial Attorney 

Civil Trial Section, Western Region 
PO Box 683 Ben Franklin Station 
Washington. DC 20044 



Re: U.S. v. FDIC et al 

C ivii Action No. 02-1427 (U Sj DCj 1XD.C 



Dear Hank: 

On pages 9, 10 and 11 of the memorandum included with our letter to the FDIC dated 
March 17, 2()03 T we explained that the consequences of classifying the RTC advances as loans 
would be to subject loan proceeds, which are not income, to an income tax and therefore exceed 
Congress's power of taxation under the Constitution, This analysis is consistent with the 
observation made by Mr. Justice Whittaker in his opinion concurring and dissenting in part in the 
case of James v United States, 366 U.S. 213. 248 (1961), pointing out that. u |ljhe starling point of 
any inquiry as to what constitutes taxable income must be the Sixteenth Amendment.. .." 

That the RFC advances were loans is clear from the analysis mandated by the case law. 

In Welch v. Commissioner, 204 F. 3d 1228, 1230 (9 ln Cir. 2000). the Ninth Circuit summarized as 
follows the type of facts that must be examined to determine whether, for tax purposes, a loan 
exists: 



In classifying a loan, we examine the transaction as a whole. | Citations omitted 
The conventional test is to ask whether, when the funds were advanced, the parties 
actually intended repayment, [Citations omitted,] 

However, courts have considered a number of other factors as relevant in 
assessing whether a transaction is a true loan, such as: ( 1 } whether the promise to repav is 
evidenced by a note or other instrument: (2) whether interest was charged: (3) whether a 
fixed schedule for repayments was established: (4) whether collateral was given to secure 
payment: {5} whether repayments were made: (6) whether the borrower had a reasonable 
prospect of repaying the loan and whether the lender had sufiieiem funds to advance the 
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Henry C. Darmstadter, Esq. 
Autrusi 13.2004 
Page 2 

loan; and (7) whether the parties conducted themselves as if the transaction was a loan. 
[Citations omitted. j Although the factors arc non-exclusive and no single factor is 
dispositive, these indicia of a bona fide loan form a general basis upon which courts may 
analyze a transaction. 

Clearly the foregoing analysis of the Welch factors, especially considering the transaction 
as a whole, shows that the advances arc true loans for Lax purposes. As such, they arc not taxable 
income. The reason is that, as the United States Supreme Court stated in Commissioner v. Tufts. 
461 U.S. 300, 307(1983): 

When a taxpayer receives a loan, he incurs an obligation to repay thai loan at 
some future date. Because of this obligation, the loan proceeds do not qualify as income 
to the taxpayer. When he fulfills this obligation, the repayment of the loan likewise has 
no effect on his tax liability. 

Accordingly; as stated by (he Fifth Circuit in U.S. v. Rochelle, Jr., 384 F. 2d 748. 751 (5 n 
Cir. 1967) Lt ja] loan does not in itself constitute income to the borrower, because whatever 
temporary economic benefit he derives from the use of the funds is offset by the corresponding 
obligation to repay them;" The RTC advances were true loans for the reasons set forth above and 
therefore do not constitute income. Thus, they cannot be subject to an income tax under the 
unique Benj. facts. 



Sincerely 



DON S. WILLNER & ASSOCIATES PC 



Don S. Willner 

Ends, 
DS\V:rm 

CC: Richard (fill (by facsimile \v/ anch.J 
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Henry C, Dannstadler Esq. 
August 13,2004 
Page 4 

hec: Peter Baker (hy Email w? ends.) 
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4enry C\ Darmstadter. Esq. 
August 13.2004 



Page 3 



Be: Rosemarv Stewart (bv Email - w* ends.) 

Tom Buchanan (by Email -w/ ends.) 
Mitch Moeiell {by Email - w/ ends.) 

Ernie Fleischer (by Email - w/ ends.) 

Randi Cohn (h\ Email -w/ ends.) 
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DON S. WILLNER & ASSOCIATES, PC 

DonS, Willner 
(Licensed in Oregon and Washington) 

Oregon Office Washington office 

Suite 1415 The American Bank Building 630 Sunnyaide Ruad 

621 S,W. Morrison Street Trout Lake, W A 98650 

Portland, OR 97205 Phone: 509-395-2000 

Telephone: (503) 228^000 Fax: 509-395-2939 

Fax: (503)273-8842 dunswillncr@aol.com 
donswil 1 ner@a o I . com 



September 7, 2004 



PRIVILEGED SETTLEMENT 
COMMUNICATION UNDER FRE 408 



Bv Facsimile and Mail 

Richard Gill 
Counsel, FDIC 
550 17thSt.,N.W. 
Washington, D.C. 20429 



Re: t/.& v. FDIC, etal 

Civil Action No. 02-1427 (USDQD.D.Q 



Dear Richard: 



The Benj> Franklin Shareholder Plaintiffs other than Mr. Suess request that FDIC make an 
immediate offer to pay the IRS $40 million in settlement of all taxes, interest, and penalties that 
have been or could be asserted against the Benj. Receivership for all taxable years up to and 
including the taxable year ended December 31, 2002, including but not limited to amounts 
claimed by the IRS in the above-captioned lawsuit. The S40 million does not include potential 
tax claims for taxable events that occur starting January 1, 2003. The offer places no restriction 
on how the IRS allocates the money between tax, interest and penalties, This offer is conditional 
upon approval by a federal district court after a fairness hearing with prior notice to all Benj, 
Franklin shareholders. We would appreciate the opportunity to review 7 and comment on a draft of 
the offer letter that will be submitted by the FDIC to the Department of Justice. 

The Shareholder Plaintiffs, other than Richard Green, as well as most of the original Benj. 
Franklin shareholders reside in the Pacific Northwest, At the time the motion to intervene and 
transfer to Oregon was filed, I represented all of the proposed Shareholder Plaintiffs in filing 
those motions. And. as vou know, I am the sole attorney of record for these same Plaintiffs in the 
shareholders' derivative suit in the U.S. Court of Federal Claims, which specifically approved our 
group's status as derivative Plaintiffs. 
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Richard Gill 
September 7, 2004 
Page 2 



Thereafter Tom Buchanan and Mitch Moetell took over the presentation of Mr. Suess and 
have participated in these discussions about possible tax settlement. Tom Buchanan has now 
advised me that Mr. Suess does not consent to this offer, although he understands that the other 
Shareholder Plaintiffs will be recommending this offer to FD1C and to the Justice Department 
and IRS. 

If this offer is accepted by the Department of Justice, the Plaintiffs other than Mr, Suess 
will support the offer at the fairness hearing held by the U.S. District Court. 

Although my clients agree that a smaller offer would be appropriate on the merits, they 
are desirous of resolving this despite short of further litigation. Moreover the $40 million is not 
a "low ball offer" We believe it is fair and reasonable and should be acceptable to DOT We 
look forward to working together with the FDIC to resolve this tax dispute as expeditiously as 
possible. 

Sincerely, 



DON S. WILLNER & ASSOCIATES PC 



DonS, Willner 



cc: 



Rosemary Stewart 
Ernie Fleischer 
Tom Buchanan 
Mitch Moetell 
Randi Cohn 
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Richard Gill 
September 7, 2004 
Page 3 

bcc: Peter Baker 
Leo Sherry 
Richard Green 
Dale Weight 
Don Mclntyre 
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FDIC LEGAL 



NOU-18-2004 12^50 

FDIi 

Federal Deposit Insurance Corporation 

550 17th SL NW P Washinglon DC 20429 



202 736 0676 P. 03/05 



P^^™^»-»« 



m^^^^m^**^^ 



Legal Division 



FOR SETTLEMENT PURPOSES ONLY 
SUBJECT TO FED. R. EVID. 408 

November 18, 2004 



VIA FACSIMILE AND REGULAR MAIL 

Henry Darmstadter, Esq. 

Trial Attorney 

7 Floor Tax Division 

Department of Justice 

555 4 lh Street, N.W. 

Washington. DC 20001 

Re; United States v. FDIC. Civ. No. 02-1427 (D. D.C. 2002) 
Dear Mr. Darmstadter; 

^ The Federal Deposit Insurance Corporation ("FDIC"), the Internal Revenue Service 
("IRS"), the Department of Justice, and certain shareholders of Benj. Franklin Federal Savings 
& Loan Association ("Benj. Franklin") have engaged in extensive settlement discussions over 
the past several years. These settlement discussions were undertaken in order to determine the 
federal income tax liabilities for Benj. Franklin for the thirteen-year period that begins with the 
1 990 tax year and ends with the 2002 tax year. The settlement discussions were undertaken to 
resolve the case captioned United States v. FDIC. etal., Civil Action No. 02-1247 (USDC D DC 
2002). 

The FDrC believes that the proposed settlement is fair and reasonable and is in the best 
interest of everyone involved. Accordingly, the FDIC submits the proposal set forth below to 
settle all federal tax liabilities for Benj. Franklin for the thirteen-year period beginning January 1, 
1990 and including the 2002 tax year that ends on December 31, 2002. 

The FDIC offers the Internal Revenue Service the sum of $47,000,000 to settle all taxes, 
penalties, and interest that have been assessed or could be assessed against Benj Franklin for all 
tax years beginning with ths 1990 tax year that ended on December 31, 1990 and concluding 
with the 2002 tax year that ended on December 3 1 , 2002. The $47,000,000 settlement payment 
shall also be deemed inclusive of, and in complete settlement of all interest owed by Benj 
Franklin with respect to the tax years 1990 through 2002 accruing up to and including the date 
the settlement payment is made. The settlement offer will resolve and determine to be final and 



The shareholders were invited tv participate in the seniemem discussions at the request of the FDIC. 
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close all federal t ax matters for Eery, Franklin for the years beginning in 1 990 and ending with 
the 2002 tax year. 

The FDIC s settlement offer is contingent on the IRS's agreement that 75 percent of the 
547,000,000 settlement payment will be treated as a payment of interest, and the remaining 
25 percent will be treated as a payment of federal income taxes, for purposes of determining the 
effect of the payment on tax years after 2002. In addition, the FDIC and IRS will agree that do 
part of any tax loss generated by the settlement payment will be carried back to, or considered to 
be absorbed by income arising in, the tax year ended December 31, 2002. Accordingly, a tax 
loss generated by the settlement payment to the IRS may be carried back to the tax year ended 
December 31 , 2003 or later years, to the extent such a carryback would otherwise be permitted 
under section 172 of the Code. 

This settlement offer is contingent upon a subsequent good faith determination by the 
federal district court in the District of Columbia, through the procedural mechanism of a 
"fairness" or Reasonableness" hearing, that the settlement is fair and reasonable and in the best 
interest of everyone, including the FDIC, the IRS, and the shareholders of Benj. Frankiii 



Lin, 



The settlement offer is also subject to approval by the FDIC's Board of Directors that we 
will endeavor to obtain in a prompt and expeditious manner The Legal Division and the other 
applicable FDIC divisions involved in this case represent that they will recommend its approval 
to the FDIC's Board of Directors. 3 

The FDIC would appreciate your prompt response to this settlement offer If you have 
any questions or concerns regarding this settlement offer, please feel free to contact me at 
(202) 736-05 1 9 or Richard Gill at (202) 736-0090, 



Sincerely, 



Robert G- Clark 
Senior Counsel 



We will provide a separate letter in the near future mar will provide a fuller discussion of the fairness hearin E In 
addition, any tax labilities owed by the Benj, Franklin Receivership for roe 2003 tax year and thereafter are Dot 
considered closed by this settlement offer. 

At the conclusion of the fairness hearing and within ten days from the Court 1 * approval of the settlement the 
FDIC will allow the IRS's claim for the 1 990 through 2002 tax years m the amount of the settlement and disburse 
the settlement proceeds to the IkS. The Department of Justice will withm seven days from receipt of the settlement 
proceeds file an agreed-upon motion or stipulation to dismiss with prejudice the above-caprioncd Lawsuh. 



m 
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U.S. Department of Justice 
Tax Division 




I-ucsimile No. (202) 3Q7-O0S4 

Trial Aitorney: Henry C Dartnsradier 

Attorney's Direct Line: (202) 307-64&) 

HJO l C :RS W : HCDarmstadt 

5-16-3747 

CMN 2002103814 



Via Facsimile and Regular Mail 

Robert G. Clark 

Senior Counsel 

FDIC 

550 17th St. N.W. 
Washington, DC 20429 

Attention: Richard Gill 



'"••tov^qi 



rtfiflje rtply 10: Civil Trial Suction, Wtsiern Region 

A a Box tig 3 
B*n franklin Station 
Washn&cn, D , C 20044 

II ■ *~ J M^lll- 



■pwmH* 



December 2, 2004 

PRIVILEGED SETTLEMENT 
COMMUNICATION UNDER 
FXD.It.EVID. 406 



Re: United States v. Federal Deposit Insurance 

Civil Action No. 02.1 427 AJSDOD DP 



Dear Mr. Clark: 



We have received your offer, dated November 19, 2004, to compromise the abov*- 
entitled case. Based upon your letter and our recent telephone conversations with Richard Gill, 
we understand the terms of your offer to be as follows: 



1) 



2) 



3) 



The Federal Deposit Insurance Corporation (hereinafter "FDIC"), as receiver for 
the Benjamin Franklin Federal Saving and Loan Association (hereinafter "Ben 
Franklin"), agrees to pay the United States of America the total amount of 
$47,000,000.00 in consideration of any and all liabilities for income taxes, 
penalties and interest owed by Ben Franklin for the calendar years 1990 up 
through and including 2002. 

The $47 million settlement payment will be inclusive of all interest accruing on 
the income tax liabilities for Ben Franklin for the calendar years 1990 through 
2002 up through the date of payment of the settlement amount. 

Upon receipt of the S47 million settlement payment by the United States, all 
income tax liabilities for Ben Franklin for the calendar years 1990 up through and 
including 2002 will be determined, resolved and closed. The United States cannot 
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assert a further claim for income taxes, penalties or interest against Ben Franklin 
for the calendar years 1990 through 2002. Bai Franklin (or the FDIC) cannot 
pursue a claim for refund of income taxes, penalties or interest for the calendar 
years 1990 through 2002. 

4) The settlement o£fer does not apply to any income tax liabilities for Ben Franklin 
for any periods after calendar year 2002. The S47 million settlement payment will 
not satisfy or resolve any federal tax income liabilities for Ben Franklin for the 
calendar year 2003 and any period thereafter. 

5) Twenty-five percent of the $47 million settlement payment (S 11 . 75 minion) will 
be treated as constituting the payment of tax with the remaining seventy-five 
percent (S35.25 million) treated a* constituting ihe payment of interest. No 
losses for income tax purposes resulting from the 547 million settlement payment 
can be earned back by Ben Franklin to claim a refund or reduce income true 
liabilities for calendar yean 2002 and earlier 

6) This settlement offer is contingent upon and subject to the approval of the FDIC's 
Board of Directors, 

V 

7) This settlement offer is contingent upon a subsequent good faith determination by 
the Uni ted States District Court for the District of Columbiamconnecdon with a 
"fairness" or Reasonableness^ hearing tiiat will be promptly calendared by the 
FDIC m the event that this settlement offer is accepted by the United States, 

8) In the event the United States accepts this settlement offer, the FDIC will make 
the $47 million settlement payment within ten cajendar days of the United States 
District Court determining that the settlement is fair or reasonable. 

9) Within seven calendar days of payment of the S47 million, the United States will 
dismiss its Complaint in this action. The Complaint will be dismissed with 

prejudice except as lo Uie First Claim for Relief under 12 U.S.C § 1821(d)(6) 
with respect to the United States 1 claim for any future tax liabilities thai arc not 
resolved by this settlement. 

If the foregoing comports with your understanding of the offer your have submitted, 
please initial a copy of this letter and return it to our offices via facsimile. 

Your offer will be processed in accordance with our usual procedure. Final action will 
taken by the Attorney General or an official designated bybim for this purpose. We are sure that 
you understand ihnl unless your receive a notice of acceptance from this office the Department is 
no way committed to an settlement. 



You will be notified as soon as final action is taken or your offer. 



V 

- 3 - 

If you have any questions or comments, please contact Henry C. Dannstadtcr (202) 307- 
648] or Caxl H&nkia at (202) 307-6448. 



Sincerely yours, 



EILEEN L O'CONNOR 

Assistant Attorney General 

Tax Division 




J-A/dfa**. 



ROBERT S. WATK1NS 
Chief, Civil Trial Section. 
Western Region 
cc: Thomas Rohali Esq. 
Sacramento, California 
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DON S- WILLNER & ASSOCIATES, PC 

Don S. Willner 
(Licensed in Oregon and Washington) 



OREGON OFFICE 

621 S.W> Morrison, Suite 1415 

Portland, OR 97205 

Telephone: (503)228 4000 

I r ax: (503)273-8842 

donswiUncKg-'aol.com 



WASHINGTON OhHCh 

630 Sunnyside Road 

TroulUke, WA 98650 

Telephone: (509) 395 -2000 

Fax: (509)395-2939 

d o ns w i 1 1 ji e r (fraol . oo r r i 



December 10,2004 

VIA FAX (202) 736-0676 AND REGULA R MAIL 

Robert G. Clark 
Senior Counsel, FDIC 
550 17" Street N.W. 
H 11006 
Washington, D.C 20429 

Re: Benj. Franklin 

Dear Bob: 

1 enclose my letter of today to Hank. You have continuing relations with D.OJ, tax 
division, and I do not. 1 hope you can talk to them about expediting the process. Almost 
15 years of waiting is a long time. 

Season's Greetings. 

Sincerely, 



DON S. WILLNER & ASSOCIATES, PC 




Don S. Willner 



Enclosure 



CC 



Richard Gill 



Case 1 :06-cv-01 1 20-EGS Document 48-1 4 Filed 06/23/2008 Page 69 of 91 



DON S. WILLNER & ASSOCIATES, PC 

DonS. Willncr 
(licensed in Oregon and Washington) 



OREGON OFF1CH 

621 S.W. Morrison, Suite I4J5 

Portland, OR 97205 

Telephone: (SOT) 228-4000 

Fax: (503)273-8842 

ck > n s wiljner@aol.co in 

Kcbruarv 17,2005 



WASHINGTON OFFICE 

630 Sunnyside Road 

Trout Lake, WA 9865Q 

Telephone: (509) 395-2000 

Fax; (50QJ 395-2939 
donswilinenffiaoLcom 



VIA FAX (202)736-0681 AND REGULAR MAIL 

Robert G. Clark 
Senior Counsel, FD1C 
Room H- 11006 
550 17 th Street, N.W, 
Washington. D,C\ 20429 

Re: Benj. Franklin 
Dear Bob: 

On December 1 0, 2004 I sent you the enclosed letter. 1 have recently talked to 
Richard Gill and he tells me that as far as he knows you have not telephoned Henry 
Darmstadter asking him to expedite the process of obtaining approval of the settlement. 
As I said in my previous letter, a contact from you would be of far more value than a 
contact from me. or even a contact from Richard GilL FDIC and the shareholders have a 
common interest in getting the approval as soon as possible, so that some shareholders do 
not get discouraged with the delay and take direct action themselves, 

February 21, 2005 will be 15 years from the date that Benj, franklin was seized. 
Please help. 

Sincerelv, 



DON S. WILLNER & ASSOCIATES, PC 




■5 hlQG^jA 



Don S. Willncr 



f 






Enclosure 

ec: Richard Gill 



? fi.n 



m 



DSW/jrp 
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1H)N S. WILLNER & ASSOCIATES, PC 

Don S. Wi liner 

(Licensed in Oregon and Washington) 



OREGON OFFICh 

621 S,W, Morrison, Suite 1415 

Portland, OR 97205 

Telephone: (503)228-4000 

Fax: (503)273-8842 

donswillnena'aoLcorn 



WASHINGTON OFFICE 

630 Sunny-side Road 

Trout Lake. WA 98650 

Telephone: (509)395-2000 

Fax: (509) 395-2939 

donsvvilJnerwaol.com 



February 21. 2005 



VIA FAX ( 20 2) 307-0054 AN I ) REGULAR M AJL 

Henry Darmstadier. Trial Attorney 
Civil Trial Section. Western Region 
PC), Box 683 
Benj. Franklin Station 
Washington, IXC. 20044 

Re: L'.S, v. FDIC 

(Benj. Franklin) 

Dear Hank: 

Benj. Franklin Federal Savings and Loan Association was seized hy the 
government 1 5 years ago today. This institution was founded in 1925; survived the great 
depression: made money for 16 consecutive quarters before the passage of FIRRFA: was 
profitable during the conservatorship: and has a substantial surplus in the Receivership 
today. The best measure of the affection and trust of its 6500 shareholders is thai 4200 
have contributed to our litigation fund, and many of the others have their stock in street 
name and we cannot reacli them. 

The government goes on forever, hut the shareholders arc dying. Much of the 
savings in the employee retirement fund was invested in Benj. Franklin stock. I regular ly 
receive letters from elderly shareholders pleading for quicker action. 1 also regularly 
receive death notices, 



My tax team and I authorized the FDIC to proceed with the $47 million figure 
despite the opposition of a few key shareholders because we believed this would result in 
an early distribution. The offer was submitted informally to you at vour request in 
September 2004. and formally on November 19. 2004, It is now live months since the 
offer was informally submitted. I get conflicting reports whether the offer has even gone 
to the next higher step in the Department of Justice, 
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Henry Darmstadter 
February 2], 2005 
Page 2 of 2 

Neither you nor anyone can reverse the seizure ofRenj. Franklin made 15 years 
ago today. Bui you and your colleagues can have a heart and do everything possible to 
expedite the process. Please share this letter with vour colleagues. 

Sincerely, 

DON S. WIL1.NER & ASSOCIATES. PC 




Don S. Wi liner 



ex: Robert ("lark 



DSW/jrp 

bee: Dale Weight 



Dale - Here is some ammunition for your forthcoming meeting with Senator 
Smith. -Don 



J^l 08 JiS 
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DON S. WILLNER& ASSOCIATES, PC 

JJoil S. Will Tier 

AtTomeyo Lit Law 
{l.vcawtd it Oregon and Wavlung:or:) 



GRLGUK OFFICE- 

62 i SW \tjrrbor. % Sll.1l- I 4- 1*"* 

KvtUx*. Oft 9?"I05 

'^le^hum;. (5031 r^-KWO 
]W (503) 2^3 tf^: 



W .SML"tiGTGNOI ; M "]■ 

'330 Sunnysitk' R nd 

"Ln^t Lake, VVA 9*i : G 

TeicplfOi^: (509; 3^5-2: :0 

!■£>:: (>09i >o-2' ; ^ 
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VIA FAX (21)2) 7.y;-tl676 & REGL : 1 Att M AIL 

Richard Gill 

Federal Deposit Insurance Corporal, on 

?50 L 7* Street, NAV. 

Washington. lit.' 1 . 20429- 0002 

Re: ftaij, Franklin 

Diar R.idian.I: 

The shareholder Ptaimifts whom I represent reluctantly agree with youi inform i 

feo^mnienvhihoa Lhat die bDIC ir^reise the offc !:: the jc.vemmtnt horn $47 :r.iliio:i ■ 
^tf million whh [hv addmenaJ S J iiidUoa considered i,s mu>re<-. 1 have no further 
aiuhonlv trum mv eden:.s. 



I agree hia,: lk rest ?iralcgy is \o h-r-'c ihc emcr letter s ; ij:^ l ' t\ the General 
Ouuivd of [he lT:ir Jin-! thai \hi: :>?M jiyumei.t is thai iliis adc" dV:h,i! 8! 1 1 1 1 H : o ■ "= is hi- 
l.:nht d1':iIk authenh grained b> ita Board of F>hva^\ of FDK.h a> u^i; ^ the itk^i lb i. 
m\ shareholder dLr.s h.;w appro \ ed, I ihink be should alio .va*. in ho; c.ner letter th- 
lie h^ie^s that the !>h7 a^hon ne^.^u-r.-u with the trial ;n„ilf of 'hr .Department oth^L.-r x j 
jndiu, client, h-eh^rnal Kov-niK Service, is lair. Bat h'this ia.U morale addition of 5 
rrullie--: L* hie reUiv v :h r.;;iaJi an: mail needed to a.;t the shareholders their nTonev thvn 
FD1C fehuclanflv ainxxw 



AhtiOLUih the h)e;js of his Idler sWhlJ h- du; concerns of ITdC I xcx 
*d\:)niL^ in hi* poind m; oa. thai FI31C Jc-es ba\- <;, jup^h.; to: the 6.:>CHj shareholder: 
ef Bevij. Franklin, who will urceoe- ihe balance at the revive/shop aH-r payment ofux * 
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Richard Gill, Esq. 
July 13,2005 
Page 2 of 2 



who have street name accounts for Bcnj. Franklin shareholders, requesting 
that they update die information that we have in our files. Many of the 
original 6,500 shareholders have died and I am telling their families who have 
notified mc that they must talk to their own attorneys about appropriately 
transferring title to the stock. I look forward to being of assistance to your 
designated person. 

Turning to the tasks on our side of the table, Rosemary and I are preparing the 
attorneys fee request for submission first to FDIC and then to the Court Rosemary is 
contacting the other members of our team to get us updated information on the hours that 
they have spent on this matter and what they propose to charge. We will try to coordinate 
these applications and when we have totals available, discuss them preliminarily with 
you. I believe you will find our totals fair and well supported. Obviously, the best way 
of proceeding is informally, in the hopes that FDIC and us can reach an agreement as to 
what would be a reasonable fee. Both of us, as well as my clients, have duties to be fair 
to the shareholders, and I have always been conscious of mv fiduciary obligations We 
hope to get you some numbers in the near future. 

Sincerely, 

DON S. WILLNER & ASSOCIATES, P.C. 




ce: 



cc: 



Don S. Willner p^i y^C-f 

Rick Aboussic (via fax (202) 736^0676 and regular mail 

1 forgot to say in our last telephone call that Laird Kiikpauick is now Dean of th 

University of Oregon Law School and Charlie Williamson is a recent past 

!w t, n^ P r T n StatC ^ With y0U ** Associate General < Wl of the 
HMC. The Portland Legal Aid office has illustrious alumni. 

Rosemary Stewart fvia fax (202) 6SJ2-1639 and regular mail) 



DSW/jrp 
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DON S. W1LLNER & ASSOCIATES, PC 

Don S. Willner 

Attorneys at Law 

(Licensed in Oregon and Washington) 



OREGON OFFICE 

621 S.W. Morrison, Suite 1415 

Portland, OR 97205 

Telephone: (503)228-4000 

Fax: (503)273-8842 

donswiUneriY/iaol.coin 



WASHINGTON OFMGL 

i 

630 Sunnyside Road 

Trout Lake, WA 98650 

Telephone; (509)395-2000 

Fax: (509)395-2939 
donswil!ncnft)aol.coni 



July 13,2005 



VIA FAX (202j 736-0676 & REGULAR MAIL 

Richard (Jill 

Federal Deposit Insurance Corporation 

550 17 lh Street, N.W. 
Washington, D,C. 20429-0002 

Re: Benj. Franklin 



Dear Richard: 






As promised, here is ray "cheek list' 1 of the tasks we understand you are handling 
relative lo the tax settlement for the Benj, Franklin Receivership, 

1 . Bdhing the Fairness Hearing material that we have provided in draft. 

2. Reviewing our draft claim form for the return of the Bcnj. Franklin 
shareholders' contributions to the Litigation Fund. Rosemary will be sending 
you shortly a letter thai should persuade the FDJC staff that payment of 
interest on the return of the shareholder contributions is appropriate, 

3. Preparing the FDIC memo to Darmstadter about the Fairness Hearing. J know 
that Rosemary has already provided you a lot of information about this 
subject, but please let us know if we may help further. 

4. 1 have not heard from the appropriate FDIC person in Texas about how we 
start preparing for notifying the shareholders of the Fairness Hearing. This, ol 
course, is an FDIC responsibility, but I have the most up-to-date list of 
shareholders. In the meantime, I am contacting the shareholders and brokers 
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who have street name accounts for Benj. Franklin shareholders, requestmg 
that they ^update :the information that we have in our files. Many of the ' 
onyma 6,500 shareholders have died and I am telling their families who have 
nouf.ec! me that they must talk to their own attorneys about appropriately 

S ** -her members of our team to g et J„n^ n TZZ^ 
they have spent on this matter and what they Drooose to ch»ro» w • n . - 

hope ,o get you some numbers in the uet"^""^ " "^ ^^""^ We 

Sincerely, 

DON S. WILLNKR & ASSOCIATES, P.O. 




t'-uy\ 

Don S, Willner p^l '"K^P 

cc: Rick Aboussie (via fax (202) 736-0676 and regular mail 

™ ™^^ CouL, o, ,„e 

cc: Rosemary Stewart (via fax (202) 682- 1 639 and regular mail) 

DSW/jrp 




Case 1 :06-cv-01 1 20-EGS Document 48-1 4 Filed 06/23/2008 Page 76 of 91 



DON S, WILLNER & ASSOCIATES, PC 

Don S. Wi liner 
Attorneys at Law 

(Licensed in Oregon and Washington) 



ORKGON OFFICF 

621 S.W. Morrison. Suite 1415 

Portland OR 97205 

Telephone; (503)228-4000 
Fax: {503)273-8842 
donswillnenvraol.coni 



WASHINGTON OFFICL 

630 Sunnysidc Road 

Trout Lake. WA 98650 

Telephone: (509)395-2000 

Fax: (509) 395-2939 

donKwillnera-aol.eom 



July 13. 200? 



V I A FAX (202) 736-0676 & REGULAR MAIL 



^■M^^n^^^^ 



Richard Gill 

Federal Deposit Insurance Corporation 

550 17 ,h Street, N.W. 
Washington. D,C, 20429-0002 

Re: Bcnj. Franklin 

Dear Richard: 



As promised, here is my * "check list" of the tasks \vc understand you are handling 
relative to the tax settlement for the Benj. Franklin Receivership, 

1 . Editing the fairness ! learing material that we have provided in draft. 

2. Reviewing our draft claim form for the return of the Benj, franklin 
shareholders" contribulions to the Litigation Fund. Rosemary will be sending 
you shortly a letter that should persuade the 1 DIC staff that payment of 
interest on the return of the shareholder contributions is appropriate, 

3. Preparing the KDIO memo to Darin stadter about the Fairness 1 [earing. I know 
that Rosemary has already provided you a lot of information about this 

subject, but please let us know if we ma\ help further, 

4. 1 have not heard from the appropriate FDIC person in Texas about how we 
start preparing for notifying the shareholders of the Fairness ] learing. This, of 
course, is an FDIC responsibility, but I have the most up-to-date list of 
shareholders, In the meantime. I am contacting the shareholders and brokers 
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who have street name accounts for Benj. Franklin shareholders, requesting 
that they update the information that \\-c have in our files. Many of the 
original 6,500 shareholders have died and 1 am telling their families who have 
notified mc that they must talk to their own attorneys about appropriately 
transferring title to the stock. I look forward to beine of assistance to vour 
designated person, 

Turning to the tasks on our side of the table. Rosemary and 1 are preparing the 
attorneys fee request for submission first to FDIC and then to the Court. Rosemary is 
contacting the other members of our team to gel us updated information on the hours that 
they have spent on this matter and whal they propose to charge. We will try to coordinate 
these applications and when we have totals available, discuss them preliminarily with 
you. 1 believe you will find our totals fair and well supported. Obviously, the best way 
of proceeding is informal!} . in the hopes that FDIC and us can reach an agreement as to 
what would be a reasonable fee. Both of us. as well as mv clients, have duties to be fair 
to the shareholders, and I have alvvavs been conscious of my fiduciarv obligations. We 
hope to get you some numbers in the near future, 

Sincerely, 

DON S. WILLNKR & ASSOCIATES, P.C. 



Don S. Wiliner 

cc; Rick Aboussie (via fax (202) 736-0676 and regular mail 

I forgot to say in our last telephone call that laird Kirkpatrick is now Dean of the 
University of Oregon Law School and Charlie Williamson is a reeenl pasi 
President of the Oregon State Bar, with you as Associate General Counsel of the 
FDIC". The Portland Legal Aid office has illustrious alumni, 

cc: Rosemary Stewart {via fax (202) 682-1639 and regular mail) 

DSW/jrp 
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DON S. WILLNER & ASSOCIATES, PC 

'Don S. Willncr 

Attorneys at Law 

(Licensed in Oregon and Washington) 



OREGON OFFICE: 

62! S.W.Morrison, Suite 1415 

Portland, OR 97205 

Telephone: (503)228-4000 

Lax; (503)273-8842 

l\ o n swill n e nrijaol . c <m\ 

July 22, 2005 



WASHINGTON OFFICE 

630 Sunnyside Road 

Trout Lake, WA 98650 

Telephone: (509) 395-2000 

Fax; (509)395-2939 
donswiltnei'if^acjl.coin 



VIA FAX am 736-0676 & REGULAR MAIL 

Richard Gill 

Federal Deposit Insurance Corporation 

550 I7 lh Street, N.W. 

Washington, D.C. 20429-0002 

Re: Benj. Franklin 

Dear Richard: 



I do not yet have approval of my clients to go to the $50 million with the $3 
million allocated to interest. I have a conference call with ihcra at 1 1 :00 a.m HDT right 
after our call. 1 do not have any experience dealing with the Tax Review Committee 
although I have made many bargains over 54 years of law practice. I seek the wisdom of 
you, Richard, and Rosemary. My clients are furious and are talking about raising the 
money lor litigation. FD1C and the shareholders are being blackmailed and 1 do not 
even know whether Darmstadtcr has forwarded your previous offer to the Tax Review 
Committee, or even whether $50 million would work. 1 want, the DOJ to know that they 
are dealing with another agency, not just citizens. 1 look forward to our call. 

Sincerely, 

DON S. WILLNER & ASSOCIATES, p.C. 



linclosure 



Don S. Willner 



[ 



&t-\ 



3* 



tV7 



f 



cc 



: Rick Aboussie (via fax (202) 736-0676 and regular mail) 
Rosemary Stewart (via lax (202) 682-1639 and reuular mail) 
DSW/jrp 
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Federal Deposit Insurance Coroorafclon 

550 1 7th St. hW Washington DC 2C43 
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" Floor Tax Division 



FOR SETTLEMENT PURPOSES ONLY 
SUBJECT TO FED. R. EVH>. 408 

July 22, 2005 

VIA FA CS IMILE AN D REGULAR MAIL 
Henry Darmstadter, Esq. 

I rial Attorney 

/ 

Department of Justice 
555 4 lh Street, N.W. 
Washington, DC 20001 

Re: Uni ted State s v. FDIC. Civ. No. 02-1427 (D.D.C.) 
Dear Mr. Darmstadter; 

The Federal Deposit Insurance Corporation ("FDIC"), the Internal Revenue Service 
{"IRS"), the Department of Justice, and certain shareholders of Benj. Franklin Federal Savings 
k. Loan Association ("Benj. Franklin") have engaged in extensive settlement discussions over 
the past several years. These settlement discussions were undertaken in order to determine the 
federal income tax liabilities for Benj. Franklin for the thirteen-year period that begins with the 
1 990 tax year and ends with the 2002 tax year. The settlement discussions were undertaken to 
resolve the case captioned United S tates v. FDIC. at ah. Civil Action No. 02-1247 (D.D.C.). 

The FDIC offers the Internal Revenue Service the sum of $50,000,000 to settle all taxes, 
penalties, and interest that have heen assessed or could be assessed against Benj. Franklin for all 
tax years beginning with the 1990 tax year that ended on December 31, 1990, and concluding 
with the 2002 Tax year that ended on December 31 , 2002. The 350,000,000 settlement offer 
includes all the provisions set forth in the December 2, 2004 letter signed by Robert S. Watkms 
of the Department af Justice, including the revisions by Robert G. Clark of the FDIC dated 
December 7, 2004. That letter is fully incorporated and attached to this letter. 

The FDIC 's settlement offer is contingent on the IRS/DOJ agreement that 75 percent of 
the first $47,000,000 of the settlement proceeds will be treated as a payment of interest and the 
remaining 25 percent of the $47,000,000 will be treated as a payment of federal income taxes 
for purposes of determining the effect of the payment on lax years after 2002. The remaining 
S3.000.000 oi the settlement payment will be treated solely as a payment of interest, for purposes 
oi determining the effect of the payment on tax years after 2002. 



j 



The shareholders were invited te participate in it» settlement discussions at the request of the FDIC 



JL Cas~e W6-&V-&1 1 20-EGS^' i c deotiment 48-1 4 Filed 06/23/2008^ Page §0 of f\ 



i . r _'.j to 



36-0335 or Richard Gill a, (202) 736 0™ a ' "*** fei &K ,0 coma " ™ « 



you haw 



cc: Don S. Willner. Esq. 



Attachment 



Sincerely, 




Richard T. Aboussie 
A^&ociaie General Counsel 
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DON S. W1LLNER & ASSOCIATES, PC 

Don S. Willner 
Attorneys at Law 

(Licensed in Oregon and Washington) 



OKHGON Ofl'lCE 

(Vii S.W. Morrison, Suite 141:5 
Portlmul OR 97205 
Tdopliono: (503') 228-4000 
Fax: (50^)273-8842 

l\ a n s v villn c ru jki i i Lcoj t ) 



WASHINGTON OFI-'ICM 
630 SuniwsiJL: koiui 

Tmui Ukc, WA Wso 

Telephone: (.509) 3 t >5-2000 
Fax: (M)9) 395-29;VJ 



September 5, 2005 



VIA FAX (2 2) 736-0 676 MDJiEGiJLAR_MAU. 



Rick Aboussic 

Associate General Counsel 

Federal Deposit Insurance Corporation 

550 !7 lil Strict, N.W. 
Washington, D.C. 2042^-0002 

Richard S. (iill 

Federal Deposit Insurance Corporation 

550 17 lJl Street, N.W. 

Washington J ).C, 20429-0002 

Re: Benj. franklin 
Dear Rick and Richard: 

] have the sense that not too much work yets done al the Department of Justice 
before Labor Day. hut with at least six weeks having passed since the approval by the 
Review Committee, it is time to remind the DO J. that they owe us two signatures. Here 
is a check list of where we stand: 



1 



n 



n 
i 



Could cither of you call Darmsladier today':' I ie had told you that once the 
Review Committee approved, the signatures would be easy and soon. Please 
understand the pressure on me from the shareholders for the predicted early 

D.OJ. action. 

Working together, we should gel all the other documents in final form so de- 
motion can he filed in the District Court within days of receipl of the final 
D.OJ. letter. Please let Rosemary or me know if we can he of further help, 
i assume the report by you to the Board of FD1C approving the selllenienL has 
been wrillen so ihey can act by phone once we receive, the DO. J. ieuer. 
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Rick Aboussie 
Richard Gill 
September 5, 2005 

Paizc 2 of 2 



4 r I wrote Mr, Glinsman about ten days ago asking if be warned our shareholder 

list bv email, disk or CD, and have received no answer. 

my * ■" 

The Claims Court case was filed on September 14, I 990, Fifteen years is a long lime 
for the shareholders who are slill living (or their heirs) to receive justice. 



i Mease do everything you can as soon as possible. We appreciate your good 



efforts 



Sincerely, 



DON S. W1LLNTR & ASSOCIATES, P.C 




n 3 



■- Lu<j< 



Don S. Willner 



kU-*^L<l 






cc: Rosemary Slewarl. 



DSWVjrp 
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DON S. WILLNEU <& ASSOCIATES, PC 

Don S. Wil fii^r 

Attorn r.'y 5 ar 1 ,aw 

(1 ijciiiifJ ii: Ortgon unct W^hingtcjnj 



ut; L -GC.'NOFF.CL 

h2l S W. MornsfHl, Suit.* : 41S 

L*LMr:SiiiH.:. OkV7:^ : ; 

"1 tU-iiJifini;. (5 J 3 J "22 ii lliU." 

Kix. '. v/vi ; h ^VXS12 



Tioul 1 nU\ IV* ^Kt 

IVlq.il.onc ■ *-0V . 39: -^O 10 

I'iiX. ffUV) .> L ;>0; !K» 



Nl vt-M-hur IR, 20C5 



VIA ir AX-202>73< : -0n7n AN^RI-GI/LaR MAil 






kick Aboa^.sie 

Assuci;l 1 l- tx-neml Couiibcl 

f'^'jcja! Otposh hvsui ;iia;c Corporation 

550 17"' Street. NAV. 

Washington, DC. 20429-0002 

VIA j-AX v?Q 2} /3u--06:6 AN^i^U-: 1 A R MA I. 

Richa il CiiJ] 

Federal Depart iiisjiane.e f ornoraiio;; 

XA) 17 iJ ' SlituuNAV. 

WitHliLnaitin, D.C. 2O429-0002 

Re: tk'iij. Franklin 

7>ear Rick and Ridj; id 



hi Lhe Aveh.e iTrjnihh, sine* wc niado (he ufW.. which u^ receptee: on 
VvidjVv.5<hs N^ir.ber 1*>, 20o: b;. the ypv.TruT^nt uj hui ? L.i : k^ uilh . c. *>\ur 
^e;:.i"ic_ till oi the paper work compk-ied before ;V final Juirecnj-r.l v.,- app-ou-d so 0;; 






ju!d immeijialc 



.( ] 



i .i 

r" 
I 



ill :.^- pn.^<s of :li2 Fairies Hearing hi uji c:lori lo be hdr ll L 



.^n.ary aaa , :v.vl tn-rn unr^ie in liu nece^aiy appboaLKHi^ .,^1 eoee^raivoa, j:i 



jj:Jis jS die l'Liii'Siv'i'.b }ji/arhh. j m^oon ar 
Deccj)iberA?.004. 



"ie Netiee to SiLirchtOJe 



ri, siavn?!^ i:' 



M r r 



; :ion Hud-. j'XirmsiacLer m!h;d n:e. after no ealted Richard Gil!. io fcF rue (ha: 
SL-.lieiii^n had Ix-on approeee by lhc Aoseeiate Al^rrev Ckuera! he said thai he A-oid 
he uut nfiovvn start n:g Dee^riib^r lu. 20n5 tor the \\^\ ouhe rnonih of Deeeraber and 



:~k 
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«P^2.S^ Don's. U.lYn^r 509 395 -n 343 y 



Riia-i Abonssd' 
Ricnaid Gill 
November ]JS. 200? 



al.-.o the firs: vstxk uf Jaa.uar. lit Hiai^sied we have a f'aim^ If v^ip,, j 
2,)(.i6. ' ''" 



n .r ( inuKr\- 



Would :l be pa,vfo!e In; a!! cf the Ivxrr.iiX raeoaimendatmns vvdin the miC a 
ba mate and «vie\wd i:i Lhs iaa.ir fi:r m^ and ihe I-Dic: J3.;arJ unman a : o^amed 1 ' 'be; 
me <sb|tcnvf would be to file iht f.:iu>:,p.,s-d Misioi. In; a ^irrcs. Me .rin- and lh- 
aapporLna niakrkJ in Lite fVsi ueek o!'):x^W:. Win, du:: !i L -,( ■.-,.-. =,^-11 a rP rov 
oi^ir.ed. i: i::, my aaaaaipfon li-ii Ricaavd has forwarded to Han. Dan->i-di e - our d, a ; 
ai t.ie Utppeaed Monen. wlack 1, aadly :ha only n^-.ter of.-^n. I,- Darned f 
Haul, oa. ] agreed dan ,a: .d'oaff have ,,,, intsjres-. in 'a.uv id>IC pri-pusss to divnbno- ■ - 

'■ :ii:il,:y .„ T ' :1LS ' ;i " >Vi ' rcd ir " P- rt t; > an a^e^r.t barren Bo"- Curk and irvsalfanc in '~ 
aaii w:!| dtptnd upon d-Lsmns that y<.u slid have la ,r_Ue. In the P ; iP ers -'h T u tf she- d 
i:!e .11 mo lirsi week of l.W,ai,u'. a n;.h na- hope Judy, Sultan v, id ,ian wiilw r " 
1 -.earing, v,t J.iouid des. b .nmc a yanp.otd dn- ir. Jaoaarv for iho d.urn^sV — r • pJ-h 
Since • nena Odirsinann has had lac Bona franklin >harehol^;- !i<t fin a t a r ' c of 
naumbs, e ; .vryd:ing should be in randans to send au! no maieiial :nmiedia.,^ .fir, 
a.dao SLdavaa i:^ii> i.ic order f,o , f alniess H^ri-ai and : ipP ro\e, ;h, Jocmne-vs d-' 
are ,.., :1L . , L1 a Maak is 1:01 uf.vaya an the laid >,de. hiu >, c ii n ^. L,-f JS impure .-,r 
.a.a^ar, Xo,i y„r,av,v Hank and yur ,- ouP; iIlld k] . fl ^ t[ . 

The 1 ; D1C and die s:iardu!J e r S have worked -.oiwiher c owiv [o oha a. H„- 
.av.crnvncnt a rP rov,i. I,a .,; a.,,rk t^'ciiur cluse]-. 10 ^1 ,, lils Fili;!i , s . He ' ir ,:, ,., N , ( , . 
as jiossmie. ■ - ^ •■ ■ ■ 

Sunxrelv. 



Koseinarv Sit wan 



1XJN S. WILI.NER& ASSOC iATk.S !' (. 






Don S. Wilder 



^ 



= , ■■ 



ujau./^ 



-,1 : ^ 



•^i- 



DSW.jrp 



Jan G3 Ub l^;Uap 



Lion b . u i i i n*?r 



JU^ ^JOJ"^>JT^» 
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DON S. WnJAERAt ASSOCIATES, PC 

Don S. Willncr 

Attorneys at Law 

(Licensed in Oregon and Washington) 



okiiGON orncc 

621 S.W. Morrison, iiie 1415 
Fontanel, OK 97205 
Telephone; (503) ?.i 1-4000 
lax: (503)27^-^4; 
d onsw i I tner@a«J_. ,c<j l 



WASHINGTON OtHai: 

630 Sunnysidc f oad 

Trout Lake, WA 9*650 

Telephone: (509) 395-^ 000 

Fax: (509)395-10.10 

dDnswiJkv^nfiJ.aol ;om 



December 30, 20 n 



VIA FAX (202) 36-0676 & EXPRESS MAIl 

n ■ f - ■ — ■ 

Richard Gill, Esq 

Federal Deposit I surance Corporation 

550 17 U| Street, 1- W. 

Washington, IXC 20429-0002 

Re: Benj. l'raj din 

Dear Richard: 



In accord 
to review and the 
out a prompt rii'di 
place in several ■: 
Journal. [ have ]: 
is now producing 
January 10 \ 



ice with our previous phone call I enclose a draft newspaper ad for on 
forward to Glenn Glinsmann He now has everything he needs to j-ct 
ng to the shareholders* plus the newspaper ads which 1 recommend ne 
itions of the Portland Oregonian, the Seattle limes, and the Wall Street 
rposcly made it brief so it is more likely to be read. 1 hope Giinsnif on 
Addressed envelopes so he does not have to start that process after 



Hank Dai isiadter told me before he left that he could he reached by email, an I 
that there arc olh :s in his office who can cover for him, Two other lawyer names wc e 
signed to the DX J, pleadings in the tax case. 

Assuminj FDIC Board approval at the January 10, 2006 Board meeting, I hop ; 
that FDIC can p <puse and D.O.J, concur immediately thereafter in an unopposed mo ion 
and attached noli x* to shareholders, lo be signed by the Judge without a hearing. If he 
needs a hearing, should be there. 

As we di^ ussed before, I hope everydiing can go out quickly so we can have , i 
February Fairne:-? Fleanng no later than die week of February 20 Lh > which would give he 
shareholders 30 i uys notice which is sufficient. 
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" lllner 509 -395-9343 „ n 



Richard Gill, Esc 
December 30, 20 !5 
Page 2 of 2 



I have m. e inquiries of the local FerW^l r™^ rt «■ u 

Ported fo, p™ :ipation by Padtlc N^wS^Wem^l'p" ° f " tr™'" m 

staff pcrsnn sec o problem but » f„™,i 1 ,. ^ ndreno,tler s in the Fairness Hearing. The 
Anc L. Ha gge - , S^ted Sia e d Dt^efS n Z™ ^ * ^ *° ^^ 
Avenue, Ponla* , OR 97204 Thev can do S 7 ^ 10 °° SW Tlmd 

Phone in a court:- :om. The Wr wo l L coalescing, or just install a speak,* 

pay). This WOU h allow S3 iZ to ~ T FC eXP ! nS ' VC (I 3SSUmc FDIC ™W 

would be suffici, ,t. Since, as everyone penodieallv T H * Speakef ph ° ne ! * 

wnu M revest 8 , ould probably coL i yot ^ ^"^ "" ^ P ^ * = 

Lei u, kit . w how we can help move this process along. 



Enclosure 



rc: Rosemar Stewart 



Sincerely. 

DON S. WJLLNER & ASSOCIATES, P.C. 

DonS. Willner v^Ci <-\^^ 



DSW/jrp 
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DON S. WILLNER & ASSOCIATES, PC 

Don S. Willner 

Attorneys at Law 

(Licensed in Oregon and Washington) 



ORLGON OFFICE 

621 S.W. Morrison, Suite 1415 

Portland, OR 97205 

Telephone; (503) 22H-4000 

Fax: (503)273-8842 

donswillnerfiiiaolxynj 



WASHINGTON OFFICE 

630 Sunny side Road 

Trout Lake, WA <>8650 

Telephone: (509) 395-2000 

Fax: (509) 395-2939 

don swi Uner jijiaol ,co m 



January 23, 2006 



yiAJ^AX_C2021736 I 0676 AN D REGULAR MAIL 

Rick Aboussie 

Associate General Counsel 

Federal Deposit Insurance Corporation 

550 17 th Street. N.W. 

Washington, D.C. 20429-0002 

VIA FAX (20 2 ) 736-0676 AND REGULAR MAIL 

Richard Gill 

Federal Deposit Insurance Corporation 

550 17 th Street, N.W. 
Washington, D.C. 20429-0002 

Re: Benj. Franklin 



Dear Rick and Richard: 

In the many discussions that I have had with Richard Gill, we have agreed that the 
mailing about to be made to the shareholders notifying them oi'lhe fairness Hearing 
should go to all possible shareholders. This means using our list which we forwarded 
months ago to Mr. Glinsmann. 

My independent CPA Jerry Young, who is in charge of the list, on Thursday 
received a call from Ben Burke who identified himself as working with Mr. Glinsmann. 
lie told Jerry Young that his instructions were to only use the Manufacturer's Hanover 
list, which was a list in existence at the time Benj. Franklin was seized on February 21, 
1990. In addition to being hopelessly out-of-date, that list would not accurately show 
who had stock in street name, nor would it show the Benj. Franklin employees' savings 
accounts which were used to purchase stock. It obviously would not show all of the 
changes due to death, change of address, or selling the slock to others. When Jerry 
Young asked Mr. Burke whether he wanted Jerry to update the list with recent changes of 
addresses that we had received, Mr. Burke said that thai was not necessary. 
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Rick Aboussie 
Richard Gill 

January 23, 2006 
Page 2 of 2 



Since Jerry received that letter I have talked Fridav mornine with Richard Gill 
and he explained to me that Mr. Burke was mistaken and that the instructions were 
clearly to use our list so the largest possible number of shareholders could receive 
notification of the Fairness Hearing. Richard asked me if Jerry Young could sort out the 
shareholders on our list who are not on the original 1 990 list. Jerry can do it and he will 
be forwarding that to Mr, Glinsmann's office either todav (Fridav, January 20 lU ) or if that 
is not possible, on Monday, January 23, 2006, 

Later on when FD IC is in position to distribute the balance to the shareholders, I 
assume that another letter will be written to all possible shareholders explaining what 
they have to do to meet FDIC requirements of ownership. I have been telling the 
shareholders that FDIC will be making the determination of ownership, but in the 
meantime ifthe original shareholder died, they should contact their personal attorney to 
legally transfer the stock to the name of the heirs. It is important that they contact their 
own personal attorney because the probate rules arc different in the 50 states. 

I think wc have this problem solved and Richard and I agree on what should be 
done, but both of us thought thai Mr, Glinsmann's office understood what was wanted 
months ago when we first sent him the list. 1 am writing this letter to confirm my 
conversation with Richard because as attorney of record in the derivative shareholders' 
suit, I have fiduciary duty to all of the shareholders, not just those who arc on the original 
Manufacturer's Hanover list. We share the common desire to give the widest possible 
notice to possible shareholders, and to make sure that later distribution only goes to the 
persons who can prove ownership, but it is crucial to accomplish this result, thai all of the 
potential shareholders receive notice so that they can learn of the probable forthcoming 
settlement and later learn of the proper procedure to protect their rights. 

On another matter, I understand that Richard will very soon be presenting the 
motion and notice to shareholders to the Court with the hope that it can be presented to 
the Judge lor signature without the necessity of a hearing. The best way would be for 
Richard to talk to the Court Clerk. If for any reason Judge Sullivan does require a 
hearing before granting the motion and approving notice to shareholders, 1 need to be 
there. In that event I can come to Washington, IXC. on short notice. Let us proceed with 
the greatest possible speed. 

Sincerely, 

DON S. WILLNER & ASSOCIATES. P.O. 



ce: Rosemary Stewart 
DSW/jrp 



Don S. Willnei 



i ""''■> * I OhkKt 



K 



-:J{ ( 



■) : VT 
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Federal Oeoosit Insurance Corporation 

i^j 17tn Si. NW, Washington DC 20429 Legal Division 



FOR SETTLEMENT PURPOSES ONLY 
SUBJECT TO FED. R. EViD. 408 



January 25, 2006 

VIA FACSIMILE 

DonS. Willner, Esq. 
630 Sunnyside Road 
Trout Lake, Washington 98650 

Re; United States v. FDIC Civ. No. 02-1427 (DD,C) 

Dear Mr, Willner: 

The FDIC has received your letter dated January 23, 2006, relating to the form of notice 
to be sent to the shareholders of Benj. Franklin, The FDIC shares your concern that the FDIC 
attempt to locate all the current shareholders of Benj. Franklin. 

To that end, the FDIC proposes to send notice to all the shareholders of Benj. Franklin at 
the time of its failure as well as the supplemental list that will be submitted to the FDIC by Jerry 
Young, The FDIC will also publish a notice in three newspapers subsequent to Judge Sullivan's 
approval of the form of notice. The FDIC is also in the process of establishing appropriate 
procedures for the shareholders of Benj. Franklin to demonstrate proof of ownership of the 
common stock of Benj* Franklin. 

If you have any questions regarding the matters discussed in this letter, please do not 
hesitate to contact me. 

Sincerely, 



fc^A-4 JLAl\Ji 



Richard S. Gil) 

Counsel 



TOTttL P. (32 



Jan ju uo 1 i : jaa uon 1j . nil line," alib -3ati- BittiJ 
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1>0N S. WILLMER & ASSOCIATES, PC 

L Don S. Wiliner 
(Licensed in Oregon and Washington) 



OREGON OFFICE 

62\ S.W. Moirison, Suite 1415 

Portland, OR 97205 

Telephone: (503) 22U-4O0O 

Fax: (5G3)273-S842 

do as w i ) Ine r (cb;& o 1 . co m 



WASHINGTON OFFICE 

630 Sunny side Road 

TmuLLake, WA9H65C 

Telephone; (509) 395^.000 

Fax: (509)395-2939 

donswi}|ne r[^)a^ I . co m 

■= 1 a aa r^aaavA-!-- _i .a—aw 




V-ti 



January 30, 2006 



VIA FAX ( 202)307 -0054 AND REGULAR MAIL 

a i i laa i aaaaau— — — — a— i— aara-aaaua-aFaaraaai— l. m i i i aiaii aaa i^^ ^-^-i — ■_ _ — ■ ■ ■ ■ aaaraa — i ai ■ 

Henry Darmstadter, Trial Attorney 
Civil Trial Section, Western Region 
P.O. Box 683 
Benj. Franklin Station 
Washington, D.C. 20044 

VIA FAX (2 02) 736-0676 & RF.OULAR MAIL 

■ ■- - 4— - ■ _ . .j a ■ i ■■ iii i— aaaaaaaaaaaaa—am - -- ~" 'T"aT . aaaal — — ~ arraaaaaaaaaa i 

Richard Gill 

Federal Deposit Insurance Corporation 

550 17 th Sired, N.W. 

Washington, D.C. 20429-0002 

Re: Benj. Franklin Federal Savings & Loan Association 
Dear Hank and Richard: 



We all have been trying to get the unopposed motion and Notice to Shareholders to 
the Federal Court sinee November 16, 2005, the date of the Attorney General approval. 
The shareholders and I hope you can get them filed in the next day or two, 

I hope the Judge will sign the proposed Order without a hearing. If the Judge 
requires a hearing, please seek the earliest possible date, I need to be present, and cm 
come on short notice, 

I had first hoped that the Fairness Hearing would be in January. Now ] hope it will 
be in February, [fit has to go over to March, please make it early in March, t have a two 
week inal in Federal Court in Portland in April. 
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Henry Darmstadter 
Richard Gill 
January 30, 2006 
Page 2 of 2 

Benj. Franklin was seized on February 21, 1990. 



Sincerely. 

DON S W1LLNER & ASSOCIATES, PC 

DonS Willner ("^ A ' ^ "f ' 



r.e: 



Rosemary Stewart (via email and fax) 



DSW/jrp 



